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The Supreme Court of Missouri has put it- 
self upon record asin harmony with the gen- 
eral drift of authorities on the subject of the 
right to maintain an action against a party 
for inducing a third person to break a con- 
tract, the court holding that such action is 
not maintainable. Glencoe Sand Co. v. Hud- 
son Bros., 40S. W. Rep. 93. The court in 
its opinion called attention to the cases on 
this subject, and showed that the limit of the 
rule was as to actions by the master against 
a third party for enticing away a servant or 
inducing him to leave his master’s employ- 
ment. Beyond this, as all the recent cases 
show, the rule does not go, and has no ap- 
plication to ordinary contracts. 





The right of free speech in public parks of 
acity has been passed upon recently by the 
Supreme Court of the United States, in the 
case of Davis v. Commonwealth, 17 S. C. 
Rep. 731, wherein it was held thata city 
ordinance providing that no person shall 
make any public address in any of the public 
grounds of the city ‘‘except in accordance 
with a permit from the mayor,’’ does not vio- 
late the fourteenth amendment to the consti- 
tution of the United States. It was argued 
by those asserting the invalidity of the act 
that there was a right in the people to use 
what is known as the Boston Commons for 
purposes of addresses free from legislative or 
municipal control or regulation. This, the 
court, shows, is not well taken. It was 
held that there was nothing to show that 
the power of the legislature over the Boston 
Commons is less than its power over any 
other park dedicated to the use of the public, 
or over public streets, the legal title to which 
isin the city or town. Therefore, as repre- 
sentative of the public, the legislature may, 
and does exercise control over the use which 
the public may make of such places, and it 
may, and does delegate more or-less of such 
control to the city or town immediately con- 
cerned. For the legislature absolutely or 
conditionally to forbid public speaking in a 
highway or public park, says the court, is no 
more an infringement of the rights of a mem- 





ber of the public than for the owner of a pri- 
vate house to forbid it in his house. When 
no proprietary rights interfere, the legislature 
may end the right of the public to enter upon 
the public place by putting an end to the 
dedication for public uses. It was therefore 
conclusively determined that there was no 
right in an individual to use the commons 
except in such mode and subject to such 
regulations as the legislature in its wisdom 
may have deemed proper to prescribe. The 
fourteenth amendment to the constitution of 
the United States, which was here invoked 
does not destroy the power of the States to 
enact police regulations as to the subjects 
within their control and does not have the 
effect of creating a particular and personal 
right in the citizen to use public property in 
defiance of the constitution and laws of the 
State. 





+ 


The South Carolina liquor dispensary law 
has received another blow in the recent decis- 
ion by Judge Simonton of the United States 
Circuit Court at Charleston, in the case of 
the Vandercock Co. v. The State. The court 
in that case rendered a decree restraining 
the State from preventing the sale of liquors 
brought therein. The opinion of the court - 
in substance was that while any State may, 
in the exercise of its police power, declare 
that the manufactnre, sale, barter and ex- 
change or use as a beverage of intoxicating 
liquors are public evils, and having thus de- 
clared can forbid such manufacture, sale, bar- 
ter and exchange or use within its territory, 
yet, however, where the State recognizes and 
approves the manufacture, sale, barter and 
exchange as a beverage of intoxicating liq- 
uors, and the State itself encourages its man- 
ufacture and engages in the sale of and pro- 
vides for the consumption of liquors as a 
beverage, and so precludes the idea that 
such manufacture, sale, barter, exchange or 
use is injurious to the public welfare, it is 
not a lawful exercise of the polive power to 
forbid the importation of such liquors or their 
sale in the original packages for personal use 
and consumption. Such prohibition, under 
such circumstances, the court said, is in con- 
flict with the law regulating interstate and 
foreign commerce, and inasmuch as the dis- 
spensary act of 1896, as amended by the act 
of 1897, approves the purchase and manu- 
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facture of alcoholic liquor for the State and 
provides for the sale of such liquor as a bev- 
erage in aid of the finances of the State, in 
so far as it forbids the importation of alco- 
holic liquor in the original packages for such 
uses in the State, it is in conflict with the 
supreme law of the land, and to that extent 
void. The decision, as will be observed, 
turns mainly upon the interpretation of the 
interstate commerce law and the ground is 
taken in effect that the right of importation 
comprehends the right of sale. The case, if 
affirmed on appeal, is regarded as rendering 
the dispensary law practically nugatory. 








NOTES OF RECENT DECISIONS. 


NEGOTIABLE INSTRUMENT — PROMISSORY 
NotE—PREMATURE Action.—The maker of a 
promissory note, payable at a bank, has the 
entire day of maturity in which to make pay- 
ment, and an action begun thereon just after 
the close of banking hours of the day it falls 
due is prematurely brought. This was de- 
cided by the Supreme Court of Kansas in 
Farmers’ National Bank vy. Salina Paper 
Manuf. Co. Although there is some di- 
versity of judicial opinion upon this question 
we think the rule which gives the maker of a 
promissory note all of the day on which it 
becomes due in which to pay itis the most 
reasonable, and also that it is sustained by 
the decided weight of authority. Smith v. 
Aylesworth, 40 Barb. 104; Oothout v. Bal- 
lard, 41 Barb. 33; Osborn v. Moncure, 3 
Wend. 170; Bank v. Townsend, 87 N. Y. 8; 
Benson v. Adams, 69 Ind. 353; State v. 
Humphreys (N. J. Sup.), 32 Atl. Rep. 706; 
Bevan v. Eldridge, 2 Miles, 353; Taylor v. 
Jacoby, 2 Pa. St. 495; Wilecombe v. Dodge, 
3 Cal. 290; McFarland v. Pico, 8 Cal. 626; 
Davis v. Eppinger, 18 Cal. 379; Walter v. 
Kirk, 14 Ill. 55; Sanders v. Ochiltree, 5 
Port. (Ala.) 73; Wiggle v. Thomason, 11 
Smedes & M. 452; Wiesinger v. Bank 
(Mich.), 64 N. W. Rep. 59; Watkins v. Wil- 
lis, 58 Tex. 521; Hamilton Gin & Mill Co. v. 
Sinker, Davis & Co., 74 Tex. 51,1158. W. 
Rep. 1056; Wells v. Giles, 2 Gale, 209 ; Ken- 
nedy v. Thomas (1894), 2 Q. B. 759. 





ANIMALS — Property 1N Dogs—Potice 
Power.—Property in dogs is of an imperfect 





or qualified nature, and it is within the dig. 
cretion of the legislature to say how far they 
shall be recognized as property and under 
what restrictions they shall be permitted to 
roam the streets. But, even if they were prop- 
erty in the fullest sense, they would still be 
subject to the police power of the State, and 
might be destroyed or otherwise dealt with 
as in the judgment of the legislature is neces- 
sary for the protection of its citizens. The 
above propositions of law were applied by the 
Supreme Court of the United States, in Sen- 
tell v. New Orleans & C. R. Co. They also 
hold that a State statute (Rev. St. La. § 
1201, as amended July 5, 1862) providing 
that no dog shall be entitled to the protection 
of the law, unless placed upon the assessment 
rolls. and limiting any recovery by the owner 
for their killing or injury to the value fixed 
by himself for the purpose of taxation, is 
within the police power of the State. The 
following is from the opinion of Mr. Justice 
Brown: 


As it is practically impossible by statute to distin- 
guish between the different breeds, or between the 
valuable and the worthless, such legislation as has 
been enacted upon the subject, though nominally in- 
cluding the whole canine race, is really directed 
against the latter class, and is based upon the theory 
that the owner of a really valuable dog will feel sufii- 
cient interest in him to comply with any reasonable 
regulation designed to distinguish him from the com- 
mon herd. Acting upon the principle that there is 
but a qualified property in them, and that, while pri- 
vate interests require that the valuable ones shall be 
protected, public interests demand that the worthless 
shall be exterminated, they have, from time im- 
memorial, been considered as holding their lives at 
the will of the legislature, and properly falling within 
the police powers of the several States. Laws for the 
protection of domestic animals are regarded as having 
but a limited application to dogs and cats; and, regard- 
less of statute, a ferocious dog is looked upon as hostis 
humani generis, and as having no right to his life 
which man is bound to respect. Putnam y. Payne, 13 
Johns. 312; Hinckley v. Emerson, 4 Cow. 351; Brown 
v. Carpenter, 26 Vt. 638; Woolf v. Chalker, 31 Conn. 
121; Brent v. Kimball, 60 Ill. 211; Maxwell v. Pal. 
mertoun, 21 Wend. 407. 

Statutes of the general character of the one in ques- 
tion have been enacted in many of the States, and 
their constitutionality, though often attacked, has 
been generally, if not universally, upheld. Thus in 
Tower vy. Tower, 18 Pick. 262, an act which authorized 
‘any person to kill any dog or dogs found, and being 
without a collar,’”? was construed to authorize the 
killing of a dog out of the inclosure of his owner, al- 
though he was under his immediate care, and this 
was known to the person killing the dog. 

In Morey v. Brown, 42 N. H. 373, a statute provid- 
ing that no person should be liable for killing a dog 
found without a collar with the name of the owner 
engraved thereon, was held to justify the killing, al- 
though the defendant had actual notice of the owner- 
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ship of the dog found without such collar. Plaintiff 
claimed that the act was unconstitutional, but the 
court held that it was not an act to take private prop- 
erty for public use, or to deprive parties of their 
property in dogs, but merely to regulate the use and 
keeping of such property in a manner which seemed 
tothe legislature reasonable and expedient. “Itisa 
mere police regulation, such as, we think, the legisla- 
ture might constitutionally establish.”’ To the same 
effect are Carter v. Dow,'16 Wis. 317; Mitchell vy. Will- 
iams, 27 Ind. 62; Haller v. Sheridan, Jd. 494. 

The statutes of Massachusetts, from the earliest 
colonial period to the present day, are reviewed in an 
elaborate opinion in Blair v. Forehand, 100 Mass, 136, 
and laws were shown to have existed, sometimes for 
the killing of “unruly and ravenous dogs;”’ sometimes, 
as in Nantucket in 1748, for the killing of ‘‘any dog or 
bitch whatsoever that shall at any time be found 
there:”? and sometimes for the killing of dogs ‘‘stroll- 
ing out of the inclosure or immediate care of the 
owner,” or going at large without acollar. In the 
particular case it was held that a statute declaring 
that any person might, and every police officer and 
constable should, kill, or cause to be killed, all dogs, 
whenever or wherever found, not licensed and col- 
lared according to other provisions of the statute, was 
within the constitutional limits of the authority of the 
legislature. Such acts appear to have been very fre- 
quent in that State, and their constitutionality gener- 
ally acquiesced in. 

In the more recent case of Moorewood v. Wakefield, 
183 Mass. 240, the same statute was construed as au- 
thorizing any person to kill a dog which was licensed, 
but bad nocollar on, provided that he could do so 
without committing a trespass, although no warrant 
for the killing of dogs had beenissued. The constitu- 
tional objection against general warrants, which was 
the occasion of so much controversy in that State in 
its colonial days, was held not to apply to dogs, and a 
warrant was sufficient which ordered the killing of 
all dogs, living in a town, not duly licensed and col- 
lared. 

In Exparte Cooper, 8 Tex. App. 489, it was held 
that dogs were not property within the tax clause of 
the constitution, and that a tax upon dogs was a po- 
lice regulation and a legitimate exercise of the police 
power. The point was made that dogs, being prop- 
erty, should, under the constitution, be taxed ad va- 
lorem as other property was. But it was held that 
the law was not a tax law in its ordinary sense, but a 
police regulation. 

So in Tenney y. Lenz, 16 Wis. 566, it was held that 
itwas a legitimate exercise of the police power “to 
regulate and license the keeping of dogs,’ and that 
the exercise of that power was based upon the idea 
that the business licensed, or kind of property regu- 
lated, is liable to work mischief, and therefore needs 
restraints which shall operate as a protection to the 
public. 

In Jenkins v. Ballantyne, 8 Utah, 245, 30 Pac. Rep. 
760, the constitutional question is considered at great 
length, and the provisions of a city charter authoriz- 
ing the city to tax, regulate, or prohibit the keeping 
of dogs, and to authorize the destruction of the same, 
when at large, contrary to the ordinance, and the is- 
suance of a certificate of registration, requiring the 
Wearing of a collar by the dog with his registered 
number thereon, and providing that all dogs not so 
registered and collared should be liable to be killed 
by any person, were valid, and were not in violation 
of the fifth amendment to the constitution. 

The only case to the contrary, to which our attention 











has been called, is that of Mayor, ete. v. Meigs, 1 Mac- 
Arthur, 53, in which a city ordinance of Washington, 
requiring the owner of dogs to obtaina license for the 
keeping of the same, was held to be illegal. The sub- 
stance of the opinion seems to be that if the dog bea 
species of property, which was conceded, it is entitled 
to the protection of other property, and the owner 
should not be required to obtain a license for keeping 
the same. 

Even if it were assumed that dogs are property in 
the fullest sense of the word, they would still be sub- 
ject to the police power of the State, and might be de- 
stroyed or otherwise dealt with, as in the judgment of 
the legislature is necessary for the protection of its 
citizens. That a State, in a bona Jide exercise of its 
police power, may interfere with private pruperty, 
and even order its destruction, is as well settled as 
any legislative power can be which has for its objects 
the welfare and comfort of the citizen. For instance, 
meats, fruits and vegetables do not cease to become 
private property by their decay; butit is clearly with- 
in the power of the State to order their destruction in 
times of epidemic, or whenever they are so exposed 
as to be deleterious to the public health. There is 
also property in rags and clothing, but that does not 
stand in the way of their destruction in case they be- 
come infected and dangerous to the public health. 
No property is more sacred than one’s home, and yet 
a house may be pulled down or blown up by the pub- 
lic authorities, if necessary to avert or stay a general 
conflagration, and that, too, without recourse against 
such authorities for the trespass. Bowditch v. Bos- 
ton, 101 U. 8.16; Mouse’s Case, 12 Coke, 63; Governor, 
etc. v. Meredith, 4 Term R. 794, 797; Stone v. Mayor, 
etc., 25 Wend. 157; Russell v. Mayor, etc., 2 Denio, 
461. 

Other instances of this are found in the power to 
kill diseased cattle, to destroy obscene books or pict- 
ures, or gambling instruments; and, in Lawton y. 
Steele, 152 U. S. 133,14 S.C. Rep. 499, it was held 
to be within the power of a State to order the sum- 
mary destruction of fishing nets, the use of which was 
likely to result in the extinction of valuable fisheries 
within the waters of the State. 

It is true that under the fourteenth amendment no 
State can deprive a person of his life, liberty or prop- 
erty without due process of law; but in determining 
what is due process of law we are bound to consider 
the nature of the property, the necessity for its sacri- 
fice, and the extent to which iit has heretofore been 
regarded as within the police power. So far as prop- 
erty is inoffensive or harmless, it can only be con- 
demned or destroyed by legal proceedings, with due 
notice to the owner; but, so far as it is dangerous to 
the safety or health of the community, due process of 
law may authorize its summary destruction. As was 
said in Jenkins vy. Ballantyne, 8 Utah, 245, 247, 30 Pac. 
Rep. 760: ‘The emergency may be such as not to ad- 
mit of the delay essential to judicial inquiry and con- 
sideration, or the subject of such action and process 
may be of such a nature, or the conditions and cir- 
cumstances in which the act must be performed to ef- 
fect the protection and give effect to the law may be 
such as to render judicial inquiry and consideration 
impracticable.” 

Although dogs are ordinarily harmless, they pre- 
serve some oftheir hereditary wolfish instincts, which 
occasionally break forth in the destruction of sheep 
and other helpless animals. Others, too small to at- 
tack these animals, are simply vicious, noisy, and 
pestilent. As their depredations are often committed 
at night, it is usually impossible to identify the dog 
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or to fix the liability upon the owner, who, moreover, 
is likely to be pecuniarily irresponsible. In short, 
the damages are usually such as are beyond the reach 
of judicial process, and legislation of a drastic nature 
is necessary to protect persons and property from 
destruction and annoyance. Such legislation is 
clearly within the police power ofthe State. It ordi- 
narily takes the form ofa license tax, and the iden- 
tification of the dog bya collar and tag, upon which 
the name of the owner is sometimes required to be 
engraved, but other remedies are not uncommon. 

In Louisiana there is only a conditional property in 
dogs. If they are given in by the owner to the as- 
sessor, and placed upon the assessment rolls, they are 
entitled to the same legal guaranties as other personal 
property, though in actions for their death or injury 
the owner is limited in the amount of his recovery to 
the value fixed by himself in the last assessment. It 
is only under these restrictions that dogs are recog- 
nized as property. In addition to this, dogs are re- 
quired by the municipal ordinance of New Orleans to 
be provided with a tag, obtained from the treasurer, 
for which the owner pays a license tax for two 
dollars. While these regulations are more than or- 
dinarily stringent, and might be declared to be un- 
constitutional, if applied to domestic animals gen- 
erally, there is nothing in them of which the owner of 
a dog has any legal right tocomplain. It is purely 
within the discretion of the legislature to say how 
far dogs shall be recognized as property, and under 
what restrictions they shall be permitted to roam the 
streets. The statute really puts a premium upon 
valuable dogs, by giving them a recognized position, 
and by permitting the owner to put his own estimate 
upon them. 





Wirnesses—Hvspanp AnD WirE—OFFENSE 
CommitrED Prior to Marriace. — In Miller 
v. State 40 S W. Rep. 313, decided by the 
Court of Criminal Appeals of Texas, it was 
held that under article 775 of the Code of 
Criminal Procedure of Texas, 1895, forbid- 
ding husband and wife to testify against each 
other ‘‘except in a criminal prosecution for an 
offense committed by one against the other,”’ 
a wife is not a competent witness against her 
husband on his trial for an abortion com- 
mitted on her prior to their marriage. The 
court said in part: 


At common law the principle of exclusion applies 
in its fullest extent, wherever the interest of either of 
the spouses is directly concerned. Where the de- 
fendant married one of the plaintiff’s witnesses after 
she was actually summoned to testify in the suit, she 
was held incompetent to give evidence. See 1Greenl. 
Ev. sec. 336. Mr. Greenleaf refers to the case of 
Pedley v. Wellesley, 3 Car. & P. 559. In that case it 
was insisted that a party to a suit could not, by marry- 
ing his adversary’s witness, deprive him of the bene- 
fit of the evidence of such witness, and more particu- 
larly where the action had been commenced, and the 
party actually subpoenaed, before the marriage took 
place. The case of an underwriter was cited, in 
which it was held that a party to asuit cannot, by 
any act of his, deprive his adversary of the testimony 
of his witness, whether the act be laudable or other- 
wise. The court, however, held that the case of an 





underwriter was not analogous with the case of g 
married woman, she not being allowed to testify to 
transactions occurring before the marriage; and forms 
an exception to the general rule that neither a wit. 
ness nor a party can, by his own act, deprive the other 
party of the right to the testimony of the witness. We 
have been referred to the case of State v. Evans (Mo, 
Sup.),39 S. W. Rep. 462, whichis much in point. That 
Was acase where Evans was indicted for rape ona 
girl then under 14 years of age (which is the age of 
consent in Missouri). Subsequent to the alleged 
rape, he married the prosecutrix, and she was intro- 
duced as a witness against him over his objections, 
In that State there is a statute similar to our own, al- 
lowing the wife to testify in favor of the husband, but 
not against him. The facts in that case show said 
rape to have been committed with the consent of the 
prosecutrix. It was urged, however, that this wasa 
criminal injury to the wife, and came within the ex- 
ception allowed at common law. The court, on this 
point, said: ‘‘This contention ignores the limitation 
of the exception itself. Hx vi termini a wife is only 
admitted to testify concerning criminal injuries to 
herself as a wife, not toa woman who was not at the 
time of the injury the wife of the defendant. We 
agree with counsel that both the rule and its excep- 
tions are founded in public policy, but the legislature 
of this State has announced the public policy of this 
State. With this subject before it for its considera- 
tion, it has declined to relax or change the common 
law so as to render the wife a competent witness 
against her husband in a criminal prosecution of this 
kind. It permits her to testify for him at his option, 
but not against him. Rev. St. Mo. 1890, sec. 4218, 
And they may testify against each other in suits for 
divorce Jd., sec. 8918. The careful expression of 
these two cases in which a wife may testify excludes 
all other exceptions save those already enumerated, 
and which descended to us with.the rule itself. The 
court clearly erred in admitting the wife as a witness 
over and against the defendant’s objections and ex- 
ceptions.” If we follow the rule laid down in this 
case, it would apply directly; that is, Allene Turnage 
was not the wife of the appellant at the time the 
transaction occurred about which she was called to 
testify. She was his wife at the time she was placed 
upon the stand. If it be conceded that the acts con- 
stituting the abortion stated in the record were acts 
of personal violence, they were not at the time di- 
rected against his wife. They subsequently married, 
and the statute, by its terms, excludes the wife from 
testifying against her husband, except as to acts of 
personal violence against her. However, the acts 
constituting and causing the alleged abortion in this 
case were the administration of certain drugs, no 
force being used in the administration thereof, and 
apparently with her consent. Even in case of the ad- 
ministration of poison with malicious intent to take 
life, it has been held in this State that this did not 
constitute an assault, but was controlled by our stat- 
ute on the subject with reference to administering 
poisons to another with intent to kill and injure such 
person. See Garnet v. State, 1 Tex. App. 605. All of 
the cases that we are aware of in this State, where it 
has been held that the wife was a competent witness 
against the husband, were cases of personal violence 
by the husband against her. See Wilson’s New Code 
Cr. Proc. art. 775, and authorities there cited. We 
accordingly hold that the wife was not a competent 
witness against the husband, and the court erred in 
permitting her to testify, over appellant’s objections. 
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DEMURRER TO EVIDENCE. 


Demurring to the evidence has been char- 
acterized as an antiquated, unusual and in- 
convenient practice,' to be allowed or denied 
by the court in its discretion, taking into 
consideration all the circumstances of the 
ease.? But it is a practice distinctly recog- 
nized by the common law, and is not abro- 
gated by the provision in the constitutions of 
the several States that the right of trial by 
jury shall remain inviolate,’ nor by a consti- 
tutional provision that judges shall not charge 
juries with respect to matters of fact, but 
may state the testimony and declare the law.‘ 
In some jurisdictions this practice has been 
entirely abolished in the trial of criminal 
cases,’ or is allowed only by consent of the 
opposite party. But the courts in which 
this question has been raised all hold that in 
civil cases, the defendant,’ or, in case the 
material allegations of the complaint are ad- 
mitted to be true, and affirmative matter is 
relied upon as a defense, the plaintiff, may 
withdraw a case from the jury and present it 
to the court for decision by demurring to the 
evidence.” A demurrer to the evidence is 
always available against the party having 
the burden of an issue,!° but can never be used 
by such party." A demurrer on his part 
would amount to a withdrawal of all the evi- 
dence by which a verdict in his favor could 


1 State v. Soper, 16 Me. 293. 

2 State v. Soper, 16 Me. 298; United States Bank v. 
Smith, 11 Wheat. (U. S.), 171, note p. 183; Gibson v. 
Hunter, 2 H. Black, 187. 

3 Hopkins v. Nashville, etc. Railway Co., 96 Tenn. 
409, 

4 Hopkins v. Nashville, ete. Railway Co., 96 Tenn. 
409, 

5 Miller v. State, 79 Ind. 198. 

6 Doss v. Commonwealth, 1 Gratt. (Va.) 557; Mar- 
tin v. State, 62 Ala. 240; See Commonwealth v. Parr, 
5 W.& 8. (Pa.) 345; Crowe v. People, 92 Ill. 231. 

7 Dougherty v. Campbell, 1 Blackf. (Ind.) 39; 
Lyons v. Terre Haute, etc. R. R. Co., 101 Ind. 419. 

8 Shields v. Arnold, 1 Blackf. (Ind.) 109; Strough 
v. Gear, 48 Ind. 100; Peabody v. Peabody, 59 Ind. 556; 
Thomas v. Ruddell, 66 Ind. 326; Baker v. Baker?69 
Ind. 399. 

® 3 Blackstone’s Com. 872; Buller’s Nisi Prius, 313; 
Insurance Co. v. Wilson, 29 W. Va. 528; Hopkins v. 
Nashville, etc. Railway Co., 96 Tenn. 409. 

10 Plant v. Edwards, 85 Ind. 588; Standley v. North- 


western Mutual Life Ins. Co., 95 Ind. 254; Stiles .v. | 


Inman, 55 Miss. 469. 
Plant v. Edwards, 85 Ind. 588; Standley v. North- 
western Mutual Life Insuranee Co., 95 Ind. 254, 








be supported, and judgment must necessarily 
be given against him.” 

The earlier authorities state that a 
demurrer to evidence is allowable only 
when written evidence is offered, con- 
cerning the legal effect of which a doubt 
arises,¥ or when the opposite party con- 
sents to join in the demurrer tendered. 
But it has long been setttled that a party will 
be allowed to demur to parol evidence, when 
such evidence is certain or positive,'* or when 
the truth of every fact and conclusion which 
the evidence conduces to prove is distinctly 
admitted on the record ; where the evidence 
is contradictory and complicated, the court 
will not compel a joinder in demurrer. The 
usual practice is for the opposite party to 
join in the demurrer tendered, but this is not 
necessary. If he is of opinion that the evi- 
dence is not fully and» correctly set out, he 
should refuse to join in the demurrer until it 
is corrected, at the same time showing the 
court wherein the evidence set out in the de- 
murrer is incorrectly stated or incomplete. 
And if the judge finds the objections well 
taken, he should refuse to allow the demurrer 
until it is made to speak the truth” The 
trial court has the same authority over the 
statements of the demurrer that it has in set- 
tling a bill of exceptions.* It is held 
by some authorities that where a de- 
murrer is tendered in which the court 
judicially knows the evidence given to be 
incorrectly stated, it is the duty of the court 
to correct the statement and allow the de- 
murrer,!? while other authorities hold that 
the court should, in such a case, set aside the 
demurrer for uncertainty.” 

By demurring to the evidence, the de- 


12 Goodman v. Ford, 28 Miss. 592; Fitz v. Clark, 80 
Ind. 591. 

13 Coke Litt. 72; 7 Bacon’s Ab. 674; 3 Blackstone’s 
Com. 372; Hampton v. Windham, 2 Root (Conn.), 199; 
Fowler v. McComb, 2 Root (Conn.), 388; Forbes v. 
Perrie, 1 Har. & J. (Md.) 109. 

14 Gibson v. Hunter, 2 H. Black. 187; Burton vy. 
Brashear, 3 A. K. Marsh. (Ky.) 276; Shields v. Arnold, 
1 Blackf. (Ind.) 109. 

15 Gibson v. Hunter, 2 H. Black. 187; Fowler v. 
Common Council of Alexandria, 11 Wheat. (U. S.) 
820. 

16 Stuart v. Columbian Ins. Co., 2 Cranch, C. C. 
(U. S.) 442; See Harrison v. Brock, 1 Munf. (Va.) 22. 

7 Lindley v. Kelley, 42 Ind. 294; Buller’s Nisi Prius, 
813. 

18 Lindley v. Kelley, 42 Ind. 294. 
19 Dougherty v. Campbell, 1 Blackf. (Ind.) 39. 
20 Taliaferro v. Gatewood, 6 Munf. (Va.) 320. 
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murrant admits all the facts which the 
evidence proves or tends to _ prove,” 
and the truth of all inferences favor- 
able to the opposite party which can logic- 
ally and reasonably be drawn from the evi- 
dence,” and the court will draw every infer- 
ence in favor of the opposite party which the 
jury could reasonably have drawn from the 
evidence,” though the jury might well have 
tailed to draw them.* It has been fre- 
quently said that, in considering such a de- 
murrer, the court is bound to accept as true, 
all facts of which there is any evidence, how- 
ever slight. By this is not meant, however, 
that the court shall render judgment on evi- 
dence which would not sustain a verdict of 
the jury, but only that judgment shall be 
given against the demurrant if there is evi- 
dence that would, if it and all reasonable in- 
ferences which could be drawn from it in the 
opposite party’s favor were true, be sufficient 
to warrant an appellate court in sustaining a 
verdict in his favor.”* The court is at liberty 


21 Trimble v. Pollock, 77 Ind. 576; Hawley v. Daw- 
son, 16 Oregon, 344. 

22 Hopkins v. Bowers, 111 N. C. 175; Sonnenfeld 
Millinery Co. v. People’s Railway Co, 59 Mo. App. 
668; Hinote v. Simpson, 17 Fla. 444; Hanover Fire 
Ins. Co. v. Lewis, 23 Fla. 198; Thomas vy. Hoosier 
Stone Co., 140 Ind. 518; Galveston, etc. Railway Co. v. 
Templeton, 87 Tex. 42; Stanchfield v. Palmer, 4 
Greene (Iowa), 23; Copeland v. New England 
Ins. Co., 22 Pick. (Mass.) 185; Donaldson v. Waters, 
380 Ala. 175; Chapize v. Bane, 1 Bibb (Ky.), 612; 
Feay v. Decamp, 15 Serg. & R. (Pa.) 227; Tutt 
v. Slaughter, 5 Gratt. (Va.) 364; Lllinois Central 
Railroad v. Brown, 96 Tenn. 559; Joliet, ete. 
Railway Co. v. Velie, 140 Ill. 59; Tucker v. Bitting, 
82 Pa. St. 428; Forbes v. Church, 3 Johns. (N. Y.) Cas. 
159; Pawling v. United States, 4 Cranch (U. S.), 219; 
Fowle v. Common Council, 11 Wheat. (U. S.) 820; 
Jones v. Vanzandt, 2 MeLean (U. S8.), 596; Balkley v, 
Butler, 2 B. & C. 446; Gibson v. Hunter, 2 H. Black. 
187. 

23 Ohio, etc. Railway Co. v. Collarn, 73 Ind. 261; 
Willeuts v. Northwestern, etc. Ins. Co., 81 Ind. 300; 
Wright v. Julian, 97 Ind. 109; Palmer v. Chicago, etc. 
Railroad Co., 112 Ind. 250; Milburn v. Phillips, 136 
Ind. 680. 

24 Ohio, etc. Railway Co. v. Collarn, 73 Ind. 261; 
Ruff v. Ruff, 85 Ind. 431. 

2% Benninghoff v. Cubbison, 45 Kan. 621; Steelsmith 
v. Union Pacific Railway Co., 1 Kan. App. 10; Harter 
v. Atchison, ete. Railway Co., 55 Kan. 250; Stanford 
v. Davis, 54 Ind. 45; Lake Shore, ete. Railway Co. 
v. Foster, 104 Ind. 298; North British, ete. Ins. Co. v. 
Crutchfield, 108 Ind. 518; Sheaer vy. R. S. Peale & 
Co., 9 Ind. App. 282. 

26 Kansas Pacific Railway Co. vy. Couse, 17 Kan. 571; 
Bates vy. .sates, 33 Ala. 102; Hagenbuck v. McClaskey, 
81 Ind. 577; Nordyke & Marmon Co. v. Van Sanet, 99 
Ind. 188; Milburn y. Phillips, 186 Ind. 680; Michael v. 
Roanoke Machine Works, 90 Va. 492. 





sa 


to strike out or disregard incompetent testi- 
mony,” but the demurrer must be overruled 
if the evidence would justify the jury in find- 
ing a verdict for even nominal damages.% 
That inferences in favor of the demur- 
rants’ right to recover could also be drawn 
from the evidence will not prevent the over- 
ruling of the demurrer.” However, the de- 
murrer should be sustained unless a prima 
facie case for some recovery by the party 
having the burden of proof has been made 
out.” Andif the plaintiff proves the existence 
of some fact fatal to his right of action, as 
where, in a suit for personal injuries, his evi- 
dence shows him to have been guilty of con- 
tributory negligence, a demurrer to such evi- 
dence should be sustained.*! And the same 
is true where the reasoning by which the jury 
might infer one of the points material to the 
plaintiff’s right of action would necessarily 
lead them to infer other facts showing that 
he had no such right.” 

The demurrer does not admit the truth of 
forced and violent inferences which might be 
drawn from the facts proven.” Thus a demur- 
rer to evidence that certain acts were done on 
one occasion does not admit the existence of 
acustom to act in that manner.* And a de- 
murrer to evidence that a ‘married woman re- 
ceived no property by gift or devise at a cer- 
tain time does not amount to an admission 
that land which she bought at that time was 
purchased with her husband’s money with in- 
tent to defraud his creditors.® Since fraud 
is never t> be presumed, the court should not 
draw an inference of fraud from the existence 
of circumstances perfectly consistent with 
fair dealing,®* but where falsehood and de- 
ception are clearly proved, the court may in- 
fer the fraudulent intent.*7 A demurrer to 
the evidence admits the credibility of the op- 


27 Gillette v. Burlington Ins. Co., 53 Kan. 108. 

28 Patterson v. Blakeny, 33 Ala. 338. 

29 Citizens’ Ins. Co. v. Coit, 12 Ind. App. 161. 

30 State v. Goetz (Mo.), 33 S. W. Rep. 161. 

31 Gerity’s Admx. v. Haley, 29 W. Va. 98. 

82 Thomas v. Hoosier Stone Co., 140 Ind. 518. 

33 Willeuts v. Northwestern Mutual Life Ins. Co., 
81 Ind. 300; Talkington v. Parish, 89 Ind. 202; Lake 
Shore, etc. Railway Co. v. Foster, 104 Ind. 293; Pawl- 
ing v. United States, 4 Cranch (U. S.), 219. 

34 Willeuts v. Northwestern Mutual Life Ins. Co., 
81 Ind. 300. 

3% Talkington v. Parish, 89 Ind. 202. 

36 Eagan v. Downing, 55 Ind. 65. 

37 Bethell v. Bethell, 92 Ind. 318. 
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posite party’s witnesses,® so far as their evi- 
dence tends to establish the issue. But it 
amounts to a withdrawal of all evidence fav- 
orable to the party demurring,®” except as to 
points upon which there is no conflict. 
Wherever a conflict exists the court will re- 
fuse to weigh the evidence,* and accept that 
which supports the issue as true. Accord- 
ingly, if the plaintiff call several witnesses to 
prove the same transaction, some of whom 
testify unfavorably to him and others in his 
favor, the defendant, by demurring to the 
evidence, admits that the latter have told the 
truth ; and so the court must take it, though 
the jury might have believed the former.” 

Many of the later authorities hold that 
no formal joinder in demurrer is re- 
quired,* adopting the practice which ob- 
tains in such courts on demurrers to plead- 
ings. Or, if a formal joinder is held to be 
proper they hold that it may be waived, and 
that proceeding to argue and submit the is- 
sue raised by the demurrer amounts to such a 
waiver.** But the earlier authorities hold that 
where party does not voluntarily join,the court 
the demurrer is allowed, and the opposite 
should compel him to do so,* or to waive the 
benefit of his evidence, and suffer a verdict 
to be returned for the demurrant ;* and that 
it is reversible error to render judgment on 
the demurrer without a formal joinder, even 
though the record shows that the opposite 
party did, in fact, join in the demurrer.*® 


3 Dougherty v. Campbell, 1 Blackf. (Ind.) 39; Kin- 
caid v. Nicely, 90 Ind. 403. 

89 Ruff vy. Ruff, 85 Ind. 481; Adams v. Slate, 87 Ind. 
578; Chicago, ete. Railroad Co. v. Williams, 131 Ind. 
80; Johnson’s Admr. v. Chesapeake, etc. Railway Co., 
91 Va.171. Contra: Williamson v. New Port News, 
etc. Co., 34 W. Va. 657. 

4 Palmer v. Chicago, ete. Railroad Co., 112 Ind. 
250; Pennsylvania Co. vy. Stegemeier, 118 Ind. 305. 

41 Wolf v. Washer, 32 Kan. 533; Indianapolis, ete. 
Railroad Co. v. McLin, 82 Ind. 485; Kincaid v. Nicely, 
90 Ind. 403. But see Mapel v. John (W. Va.), 24S. E. 
Rep. 608. 

“ Willcuts v. Northwestern Mut. Life Ins. Co., 81 
Ind. 3800; Fritz v. Clark, 80 Ind. 591; Lake Shore, ete. 
Railway Co. v. Foster, 104 Ind. 298; 2 Tidd’s Pr. 865, 
note. 

48 Radcliff v. Radford, 96 Ind. 482. 

44 Gluck vy. Cox, 90 Ala. 331. 

* Dozier v. Anstill, 16 Miss. (8 Smed. & M.) 528; 
Boyd v. City Savings Bank, 15 Gratt. (Va.) 501; Steele 
v. Palmer, 41 Miss. 88; Williams v. McConico, 27 Ala. 
572. 

# Alexander v. Fitzpatrick, 4 Port. (Ala.) 405. 

47 Crawford v. Jackson, 1 Rawle (Pa.), 427. 

#% Dozier v. Anstill, 16 Miss. (8 Smed. & M.) 528; 
Steele vy. Palmer 41 Miss. 88. 





Where the evidence, though mostly circum- 
stantial, makes a prima facie case against 
the demurrant and it is clear that his sole ob- 
ject is delay, the court may refuse to allow 
the demurrer, and suffer the case to go to 
the jury.” 

The demurrer, to be sufficient, must 
be in writing,” and must set out the evi- 
dence demurred to, expressly admit the 
truth of all facts which it tends to prove and 
every reasonable inference which can prop- 
erly be drawn from such facts, and distinctly 
tender the issue whether there is sufficient 
evidence favorable to the opposite party to 
support a judgment in his favor.” If a deed 
or written contract has been introduced in 
evidence, it must be set out verbatim in the 
demurrer. Where there is a joinder, the 
record need not state that the evidence set 
forth in the demurrer is all that was offered.™ 
If the evidence demurred to is plain and di- 
rect, it is sufficient to state what it is without 
stating the inferences deducible from it.” 
But where the evidence is indefinite or there 
is uncertain or circumstantial evidence, from 
which different inferences might be drawn by 
different persons the facts which it is 
admitted the evidence tends to prove in favor 
of the opposite party should be distinctly 
stated, that the court may readily perceive 
the facts upon which it is to decide.” It is 
not enough in such a case, to demur gen- 
erally to the evidence.” The demurrant’s 
failure to state definitely the facts admitted 
destroys his right to compel the opposite 
party to join in the demurrer. Indeed, it is 

# Green v. Buckner, 6 Leigh (Va.), 82; Dunbar v. 
Beale, 5 Munf. (Va.) 24; Brockenbrough v. Ward, 4 
Rand. (Va.) 352; Insurance Co. v. Wilson, 29 W. Va. 
528; Kansas City, etc. R. R. Co. v. Foster, 39 Kan, 329; 
State v. Goetz (Mo.), 33S. W. Rep. 161. 

50 Golden v. Knowles, 126 Mass. 336; Summers v. 
Louisville, etc. Railway Co., 96 Tenn. 459. But 
see Mynning v. Detroit, etc. Railroad Co., 64 Mich. 93. 

51 Insurance Co. v. Wilson, 29 W. Va. 528; Lindley 
v. Kelley, 42 Ind. 294; Strough v. Gear, 48 Ind. 100; 
Miller y. State, 79 Ind. 198; Fitz v. Clark, 80 Ind. 591; 
Illinois Central Railroad v. Brown, 96 Tenn. 559. 

52 Ruddell v. Tyner, 87 Ind. 529. See Hardin v. 
Snyder, 15 Iowa, 460. 

58 Hurst v. Dippo, 1 Dall. (U. S.) 20. 

54 Adkins v. Fry, 38 W. Va. 549. 

55 Ditto v. Ditto, 4 Dana (Ky.), 502. 

56 Copeland v. New England Ins. Co., 22 Pick. 
(Mass.) 185; Fee v. Florida Sugar Manf. Co., 36 
Fla. 612; Strough v. Gear, 48 Ind. 100. 

57 Indianapolis, ete. R. Co. v. Link, 10 Ill. App. 292; 
Pickett v. Isgrigg, 10 Biss. (C. C. U. 8.) 230. 

58 Eubank v. Smith, 77 Va. 206; Crowe v. People, 92 
Ill. 231; Indianapolis, etc. Railway Co. v. McLin, 82 
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said by some authorities that unless this is 
done, even though the opposite party con- 
sents to join, the court should refuse to en- 
tertain the demurrer; and that a judgment 
rendered on the demurrer will be set aside.™ 
That unless the facts are definitely stated, 
the court has no jurisdiction to pronounce 
judgment on the demurrer, and the voluntary 
joinder of the opposite party does not give it 
such authority. But the better reason sup- 
ports the contrary rule, and the better au- 
thorities hold that where the parties volun- 
tarily join, unless the facts established by the 
evidence, aided by all reasonable inferences 
that can logically be drawn therefrom will 
sustain the issue, the demurrant should have 
judgment.* Where the evidence set out in 
the demurrer is so loose, uncertain and in- 
determinate that no verdict could be ren- 
dered upon it by a jury, the court should not 
give judgment, but should set aside the de- 
murrer and award a venire de novo. The 
rule as to a demurrer to the evidence is 
different from that which governs demurrers 
topleadings. A pleading must be definite and 
unequivocal, but the proof necessary to sup- 
port the plea may be both equivocal and in- 
definite and yet be deemed sufficient.“ 
Evidence in favor of the demurrant 
cannot be considered upon a_ general 
demurrer to the evidence; and where 
the demurrer is so framed as to let in 
the demurrant’s own evidence, and thus to 
defeat the case made out by the other side, 
it is the duty of the court to overrule the de- 
murrer as incorrect and untenable in princi- 
ple. The incorporation of a party’s own 
evidence in his demurrer has been held suffi- 
cient ground for a refusal of the adverse 


Ind. 435; Copeland v. New England Ins. Co., 22 Pick 
(Mass.) 135; Pickett v. Isgrigg, 10 Biss. (U. 8S.) 280; 
Gibson v. Hunter, 2 H. Black. 187. 

59 Fee v. Florida Sugar Manuf. Co., 36 Fla. 612; 
Fowle vy. Common Conncil, 11 Wheat. (U. S.) 320; 
Buller’s Nisi Prius, 313. 

6. Coates v. Galena, etc. Railroad Co., 18 Iowa, 277; 
Jones v. Ireland, 4 Iowa, 63; Western Assurance Co. 
v. Mayer, 64 Miss. 795. i 

61 Reynolds v. Baldwin, 98 Ind. 57; Thomas v. 
Hoosier Stone Co., 140 Ind. 518. 

6 Higgs v. Shehee, 4 Fla. 382. 

63 Miller v. Porter, 71 Ind. 521; Lemmon v. Whit- 
man, 75 Ind. 318. 

64 Copeland v. New England Ins. Co., 22 Pick, 
(Mass.) 135; Jones v. Ireland, 4 Iowa, 68; Fritz v. 
Clark, 80 Ind. 591. 

6 Fowle v. Common Council, 11 Wheat, (U. S.) 320; 
Ruddell v. Tyner, 87 Ind. 529. 








party to joinin the demurrer, or for the court 
to set aside the demurrer as irregular.” And 
it has been held that offering any evidence at 
all after the opposite party’s evidence wag 
closed was a waiver of the right to demur.” 
While on the other hand, many cases hold 
that all the testimony given on both sides 
should be incorporated in the demurrer.® 
The true rule would seem to be that all evi- 
dence offered up to the time the demurrer is 
filed should be set out in the demurrer, and 
then the issue tendered whether there are any 
facts shown by such evidence, or any infer- 
ences which may reasonably and legally be 
drawn from it sufficient to establish the issue 
to which it is directed. And the party hay- 
ing the burden of the issue should be given 
the benefit of all facts and inferences favora- 
ble to him which were before the court when 
the demurrer was filed, whether developed 
by the plaintiff or the defendant.” If there 
were anything in the evidence of demurrant’s 
witnesses favorable to his adversary, the jury 
could consider itin making their verdict; 
and a party should not be permitted, by de- 
murring to the evidence, to place himself in 
any more favorable situation than he would 
have occupied before the jury.” Cross-ex- 
amining a witness does not make his evidence 
that of the cross-examiner so as to amount to 
a waiver of the right to demur to the evi- 
dence ;” but the evidence of each witness 
given on cross-examination should be consid- 
ered in connection with his evidence in 
chief.” A party cannot, by demurring, 
cause his own evidence to be taken as true, 
any more than he can, by a demurrer, con- 
fess the truth of his own pleadings.” A de- 
murrer to evidence cannot be made the means 
of withdrawing a question of fact from the 
jury, and submitting its decision to the 

66 Fritz v. Clark, 80 Ind. 591; Plant v. Edwards, 85 
Ind. 588; Reynolds v. Baldwin, 93 Ind. 57; Wood- 
gate’s Admr. v. Threlkeld, 3 Bibb (Ky.), 527; Fowle 
v. Common Council, 11 Wheat. (U. S.) 320. 

67 Hart v. Calloway, 2 Bibb (Ky.), 460. 

6 Hyers v. Green, 2 Call. (Va.) 555; Childers v. 
Deane, 4 Rand. (Va.) 406; Green vy. Judith, 5 Rand. 
(Va.) 1; Strough v. Gear, 48 Ind. 100; Thomas v. Rud- 
dell, 66 Ind. 326; Baker v. Baker, 69 Ind. 399. 

6 City of St. Louis v. Missouri Pacific Railway Co., 
114 Mo. 13. 

70 City of St. Louis v. Missouri Pacific Railway Co., 
114 Mo. 13. 

71 McCreary v. Fike, 2 Blackf. (Ind.) 374. 

72 Ware v. Stephenson, 10 Leigh (Va.), 155. 

78 Woodgate’s Admr. v. Threlkeld, 3 Bibb (Ky.), 
527. 
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court.* Permitting a demurrant to do this 
when there was evidence before the jury upon 
which, if it were believed, they might render 
a verdict against him, would defeat the right 
of trial by jury.” But a party whose 
evidence is insufficient to withstand a 
demurrer in proper form, cannot com- 
plain of the action of the court in sus- 
taining a demurrer in which he voluntarily 
joins, even though it improperly tenders an 
issue as to the weight of the evidence.” 
Where no evidence at all had been offered 
by the plaintiff in support of one of the ma- 
terial allegations of his complaint, it was held 
that a joinder ina demurrer offered by the 
defendant was an admission on the plaintiff’s 
part that such allegation could not be sup- 
ported by proof, and the defendant was en- 
titled to judgment.” But where a season- 
able application is made to withdraw from an 
issue that has been inadvertently joined upon 
a demurrer that omits one of the material 
facts necessary to make out the plaintiff’s 
cause of action, he should be permitted to 
withdraw the joinder.*® 

A demurrer to the evidence does not 
call in question the sufficiency of the 
pleadings,” and defects in them are 
no cause for sustaining such a demurrer.” 
Having taken issue on a count, a party will 
not be permitted, by demurring to evidence 
pertinent to that issue, to object the insuffi- 
ciency of that cause in law to sustain the ac- 
tion.*' The only question presented for the 
consideration of the court is whether the evi- 
dence supports the issue or not; and the 
judgment is that it does or does not support 
it.’ But the demurrer reaches a variance, 
which may be taken advantage of in this way 


74 Jones y. Ireland, 4 Lowa, 63. 

% Ruff vy. Ruff, 85 Ind. 431. See extended discussion 
in Hopkins v. Nashville, etc. Railway Co., 96 Tenn. 
409. 

7% Reynoids v. Baldwin, 93 Ind. 57. 

7 Newhouse v. Clark, 60 Ind. 172; Lyons v. Terre 
Haute, etc. Railroad Co., 101 Ind. 419. See Comstock 
v. Union Railroad Co., 56 Kan. 228. 

78 Peabody Ins. Co. v. Wilson, 29 W. Va. 528. 

79 Stiles v. Inman, 55 Miss. 469; Lindley v. Kelley, 42 
Ind. 294; Bish v. Van Cannon, 94 Ind. 2638; Hartman 
vy. Cincinnati, etc. Railroad Co., 4 Ind. App. 370. 

8 Bish v. Van Cannon, 94 Ind. 263; McLean v. 
Equitable Life, etc., 100 Ind. 127. 


‘ 81 Palmer v. Logan, 4 Ill. (8 Seammon) 56. 


® Riddle v. Core, 21 W. Va. 530: Humphrey v. 
West, 3 Rand. (Va.) 516; Gates v. Noble, 1 Root 
(Conn.), 844; United States Bank v. Smith, 11 Wheat. 
(U. S.) 172. 








as wellas by a motion for a non-suit.™ A 
demurrer to the evidence is only one of the 
modes of trial by which the sufficiency of the 
evidence may be tested, and a ruling on such 
a demurrer ordinarily has the same effect as. 
a general verdict, except as to the assessment 
of damages. Objections to the sufficiency 
of the pleadings which have been taken by 
demurrer are not waived by demurring to the 
evidence, but the ruling on the pleadings 
may be assigned as error on appeal.® So, 
after the demurrer to the evidence has been’ 
overruled, the defendant may take advantage 
of any objection to the declaration by mov- 
ing in arrest of judgment, or by bringing a 
writ of error. But where one paragraph of 
complaint is good, and the evidence de- 
murred to is sufficient to sustain it, the case 
will not be reversed because the court erred 
in overruling a demurrer to another para- 
graph which was insufficient.” Under a 
statute which authorizes an amendment of 
the complaint at any time by the insertion of 
any material allegation necessary to conform 
it to the facts proved, so long as such amend- 
ment does not substantially change the cause 
of action, the court may permit an amend- 
ment to be made after a demurrer to the evi- 
dencé has been submitted and the jury dis- 
charged. The demurrer may, however, be 
withdrawn after such amendment has been 
made, and refusal of the court to permit its 
withdrawal under such circumstances, is er- 
ror. The court may always, in its discre- 
tion, permit a demufrer to the evidence to be 
withdrawn at any time before joinder by the 
other party.” 

No bill of exceptions is necessary, 
on appeal, to present an erroneous ruling 
on a demurrer to the evidence,” nor 
can the party demurring have a bill of ex- 

83 Pearsons v. Lee, 2 Ill. (1 Scammon), 193. 

84 Cort v. Birkbeck, 1 Doug. 218; Bish v. Van Can- 
non, 94 Ind. 263. 

8 Bish v. Van Cannon, 94 Ind. 263; McLean v. Equi- 
table Life, etc., 100 Ind. 127; U. S. Bank v. Smith, 11 
Wheat. (U. S.) 171. 

8 Cort vy. Birkbeck, 1 Doug. 218; Bish v. Van Can- 
non, 94 Ind. 268; McLean v. Equitable Life, etc., 100 
Ind. 127; Lindley v. Kelley, 42 Ind. 294. 

87 Stolle v. Aitna, etc. Ins. Co., 10 W. Va. 546; Me- 
Lean v. Equitable Life, etc., 100 Ind. 127. 

8 Hartford City, etc. Co. v. Love, 125 Ind. 275. 

89 Hartford City, ete. Co. v. Love, 125 Ind. 275. 

% Holmes v. Phoenix Mut. Life Ins. Co., 49 Ind. 


356. 
9 Stiles v. Inman, 55 Miss. 469; Contra: Grublev. 


Ryus, 28 Kan. 195. 
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ceptions by which to save questions as to the 
rulings of the court upon the trial.” Anda 
demurrer in which all the evidence is set out 
cannot be made to take the place of such a 
bill. The demurrer waives al] objections 
to the admissibility of the evidence to which 
it is addressed,“ and amounts to an admis- 
sion that such evidence is competent, that 
the witnesses are entitled to credit, and that 
all inferences favorable to the opposite party 
which may reasonably be drawn from the evi- 
dence are true.” But a party cannot, by 
offering a demurrer to the evidence which 
has been admitted, deprive his adversary of 
the benefit of exceptions taken to rulings of 
the court excluding competent evidence.” 
To permit the demurrer to have this effect 
would enable a party who had secured er- 
roneous rulings on the admission of evidence, 
by demurring, to deprive the opposite party 
of his exceptions to such rulings, however er- 
roneous they might be, and however great 
the injury done to him by such ruling,” and 
thus secure an unjust advantage. For the 
same reason, a party will not be permitted to 
demur to his adversary’s evidence, until the 
latter has gone through with the whole of it 
and rested his case.** 

A party who offers evidence after his de- 
murrer has been tendered and overruled 
thereby waives the demurrer.” A ruling on 
a demurrer to the evidence has the same ef- 
fect in fixing the rights of the parties as a 
general verdict, and the prevailing party is 
entitled to judgment as of right, unless the 
ruling is changed, and the demurrant will 

% Lindley v. Kelley, 42 Ind. 294; Bulkley v. Butler, 
2 B. & C. 445, per Best, J. 

% Palmer v. Chicago, ete. Railroad Co., 112 Ind. 250. 

% Lewis v. Few, 5 Johns. (N. Y.) 1; Chapize v. 
Bane, 1 Bibb (Ky.), 612; Miller v. Porter, 71 Ind. 521. 
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90 Ind. 403; Ohio, etc. Railway Co. v. Collarn, 73 Ind. 
261; Palmer v. Chicago, etc. Railroad Co., 112 Ind. 
250. 

% Washburn v. Board, ete. Shelby County, 104 Ind. 
321; Bonebrake v. Board, etc. Huntington County, 
141 Ind. 62. 

7 Washburn v. Board, ete. Shelby County, 104 Ind. 
321. 

% Proprietary v. Ralston, 1 Dall. (U. 8.) 18. 

% Bowen v. Chicago, etc. Railway Co., 95 Mo. 268. 
See Atchison, etc. Railway Co. v. Reecher, 24 Kan. 
228; Mynning v. Detroit, etc. Railroad Co., 64 Mich. 
93. 

100 Golden v. Knowles, 120 Mass. 836; Williams v. 
McCorico, 27 Ala. 572; Commonwealth v. Parr, 5 W. 
& 8. (Pa.) 345; Davis v. Steiner, 14 Pa. St. 275; Knox 


v. Garland, 2 Call. (Va.), 241; Griggs v. Seeley, 8 Ind. 
264; Fouch v. Wilson, 60 Ind. 64. 








not be permitted to dismiss his suit after 
such ruling is announced. It is error for 
the court on overruling a demurrer to the 
evidence to award a jury trial.’ But the 
ruling on a demurrer is only an interlocutory 
order of court subject to change or modifica- 
tion at any time until judgment is rendered, 
and not a final judgment from which an ap- 
peal can be taken. And after judgment 
has been entered on the demurrer, the court 
has the same authority to set aside the judg- 
ment that it has in a case tried in any other 
way.’ After a judgment overruling a de- 
murrer to the evidence has been set aside, the 
court may permit the plaintiff to dismiss his 
action or to suffer a non-suit as in ordinary 
cases.!% When it is manifest, from a con- 
sideration of the demurrer, that the merits of 
the cause have not been tried, the court is 
not compelled to render a final judgment, 
but may, in its discretion, set aside the de- 
murrer and remand the cause that a venire 
facias de novo may issue.'® 

Whenever a demurrer to the evidence 
is allowed the jury may _ assess the 
damages conditionally, or they may be 
discharged without making the  assess- 
ment.” But it is error for the court 
to retain the jury after the demurrer has 
been allowed, and, after overruling it, to 
have the damages assessed by the same 
jury. The usual and better practice is to 
discharge the jury without a conditional as- 
sessment of the damages. In such case, 
should the ruling be in favor of the party 
seeking to recover, the damages may be as- 
sessed by another jury called for that pur- 
pose,’ or by the court by consent of the par- 
ties or upon the failure of either party to de- 

101 Plant v. Edwards, 85 Ind. 588. 

102 Hall v. Browder, 5 Miss. (4 How.) 224. 

103 Thomas v. Chicago, etc. Railway Co., 139 Ind. 
462. 

104 Oakland Home Ins. Co. v. Davis (Tex. Civ. 
App.), 33 S. W. Rep. 587. 

105 Oakland Home Ins. Co. v. Davis (Tex. Civ. 
App.), 33 S. W. Rep. 587. 

10 Gazzam v. Bank of Mobile, 1 Ala. 268. jSee Duer- 
hagen v. U.S. Ins. Co., 2 Serg. & R. (Pa.) 185. 

107 Humphreys v. West, 3 Rand. (Va.) 516; Me- 
Creary v. Fike, 2 Blackf. (Ind.) 374; Holmes v. Phoe- 
nix Mut. Life Life Ins. Co., 49 Ind. 856; 1 Arch. Pr. 
209. 

108 Obaugh v. Finn, 4 Ark. 110. 

109 McCreary v. Fike, 2 Blackf. (Ind.) 374; Andrews 
v. Hammond, 8 Blackf. (Ind.) 540; Lindley v. Kelley 
42 Ind. 294; Strough v. Gear, 48 Ind. 100; North 
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mand a jury.2° When the damages are un- 
liquidated, the question as to their amount 
should always be submitted to a jury,™ un- 
less the right to a jury is expressly waived 
by the parties. In some States it is held that 
the damages must in all cases be assessed by 
a jury,! and it is always the safest practice 
to call ajury for this purpose. If such a 
jury is summond or evidence is heard 
by the court as to the amount of dam- 
ages, after ademurrer to the evidence has 
been overruled, a motion for a new trial may 
be made because of an error insuch subse- 
quent proceeding."* But, under the practice 
in most courts, an erroneous ruling on de- 
murrer to the evidence cannot be presented 
by a motion for a new trial,"* but must be 
questioned by an assignment of error on ap- 
peal."® In Kansas and other States however 
where the laws provide generally that a mo- 
tion for a new trial may be made to review any 
errors occurring at the trial, an erroneous rul- 
ing on a demurrer to the evidence may be taken 
advantage of by a motion for a new trial." 
Such an erroneous ruling is held to be clearly 
an error occurring at the trial, and, as such, 
must be presented to the trial court for re- 
view, or it will not be considered in the 
supreme court on appeal.!!” 

On the whole, it is clear that de- 
murring to the evidence is a danger- 
ous practice, by which the demurrant 
can succeed only when there is such a failure 
of evidence on his adversary’s part, that he 
could have a verdict against him set aside: 
by which he is shut off from all benefit, not 
only from his own evidence, but from that of 
his adversary; and by which he waives the 
benefit of all exceptions which he has taken 
to prior rulings of the court upon the trial, and 
stands solely npon the total absence of evi- 
dence upon some material part of his adver- 
sary’s case. Louis B. Ewpank. 

Indianapolis, Ind. 
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VENDOR AND PURCHASER — SALE OF LAND 
— RECOVERY OF MONEY PAID BY PUR- 
CHASER. 


DOWNEY v. RIGGS. 


Supreme Court of Iowa, May 11, 1897. 

A purchaser of land, who has paid part of the price, 
and fails to carry out his contract, cannot recover the 
money paid, though the contract does not provide for 
a forfeiture. 


DEEMER, J.: According to the allegations of 
the petition, defendant on the 14th day of No- 
vember, 1891, sold to the plaintiff certain real es- 
tate for the agreed price of $3,000, and on the 
same day executed a bond to convey, which re- 
cited that plaintiff had paid $100 down, and had 
executed his promissory note for the sum of 
$2,900, payable on the 3d day of January, 1892. 
This bond contains this concluding sentence: 
**Now, if the said Isaac Downey shall well and 
truly pay the full amount of said note, without 
any interest, then the said W. H. Riggs agrees to 
convey unto the said Isaac Downey, his heirs or 
assigns, by a good and sufficient deed, the above- 
described premises; but, should said note not be 
paid by the time it becomes due and payable, 
then this obligation is to be null and void; other- 
wise in full force and virtue in law.’’ At the time 
the note matured, plaintiff was sick and unable 
to pay the note; and defendant agreed to extend 
the time of the payment of the note until such 
reasonable time as plaintiff could go to Fairfield, 
make out the papers, and pay the money. On 
the———day of February, 1892, plaintiff notified 
defendant that he was ready to pay said note and 
receive his deed. Defendant at that time refused 
to stand by the contract and complete the sale, 
and informed plaintiff that he would not let him 
have the land; that he could have his note, but 
not the money,—and has ever since refused to re- 
ceive his money and deliver the deed. After- 
wards defendant, without any request from plaint- 
iff, returned his note, through the mail, but re- 
fused, and still refuses, to return the $100. De- 
fendant answered, admitting the execution of the 
bond, the payment of the $100, and the delivery 
of the note; that plaintiff was sick at the time 
the note matured, and that he agreed to give him 
further time, but avers that this extension was 
only until a particular Saturday, and that plaint- 
iff failed to make the payment on this particular 
day, or at any other since that time; that on the 
25th day of January, 1892, plaintiff informed the 
defendant that he was unable to carry out his 
contract, and asked defendant to give him back 
his note and repay the $100; that soon thereafter 
he returned the note, through the mail, but that 
he refused to return the money, for the reason 
that he believes plaintiff has abandoned his con- 
tract. He further averred that plaintiff has 
never tendered the balance of the purchase price, 
and says that plaintiff has at no time been ready 
or able to pay the same. All other allegations of 
the petition are denied. The demurrer was to 
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this answer, and the principal ground of it was 
that the answer showed on its face that defendant 
had no right to retain the $100, for the reason 
that there was no provision in the contract for a 
forfeiture of the money paid in the event either 
party failed to comply therewith. After the 
ruling on the demurrer, defendant amended his 
answer, denying that there was any agreement 
for rescission, and further pleading that when 
plaintiff informed the defendant that hé was un- 
able to carry out the contract, and asked of de- 
fendant the return of the note and of the money 
paid, he (defendant) refused to rescind on the 
terms proposed; that defendant then proposed a 
rescission of the contract and areturn of the note, 
upon condition that he (defendant) retain the 
money paid; that plaintiff at that time declined 
to accept the proposition, and no agreement was 
reached, but that afterwards, believing that 
plaintiff would accept the proposition, he (de- 
fendant) returned the note by mail, and kept the 
money; and that plaintiff accepted, and still re- 
tains, the note. Defendant therefore says that 
plaintiff is estopped from denying that he ac- 
cepted the proposition, and is barred of his claim 
to the money. The motion was to strike this 
amendment for the reason that it presented no 
new issue. 

The question raised by this appeal is whether a 
purchaser who has paid a part of the purchase 
price, and fails or refuses to carry out his contract, 
can recover what he has paid, when the contract 
itself does not provide for a forfeiture. It will be 
noticed that the answer denies the statement in 
the petition that defendant refused to carry out 
his contract, and specifically denies that defend- 
ant rescinded the contract. It states, in express 
terms, that defendant at no time consented to a 
rescission, except upon condition that he should 
retain the $100. We have no occasion, therefore, 
to determine what the rights of the parties would 
be, had there been a rescission by the defendant 
because of plaintiff’s failure to perform. On 
what theory is plaintiff entitled to recover? 
Where is the promise, either express or implied, 
to return the money paid? Plaintiff is at fault in 
not performing his contract. Can he, by taking 
advantage of his own wrong, recover back the 
payment he has made? These questions have 
been fully answered by the authorities. Mr. 
Sutherland, in his work on Damages (volume 2, § 
585), says: ‘If a vendee who has partly per- 
formed makes default, in consequence of which 
the sale fails of consummation, he is seldom en- 
titled to relief or compensation for his part per- 
formance. He cannot recover a deposit, or the 
money paid. If the vendor has in his hands a 


sum paid him on the contract of purchase largely 
in excess of the damages sustained by him in con- 
sequence of the loss of the bargain, he may re- 
tain it, because while the contract subsists tne 
party in default cannot recover it or any equiva- 
lent of it indamages, the vendor not being in de- 
Prof. Keener, in his learned treatise on 


fault.”’ 








‘*Bither 


page 23, says: 
party being at liberty to perform the contract, 
and it not being the policy of the statute to dis- 
courage the performance of such contracts, it is 
generally held that there can be no recovery 
against a defendant not in default, for benefits re- 


Quasi-Contracts, at 


ceived. Thus, it is held that money paid in per- 
formance in whole or in part of an oral contract 
for the purchase of land cannot be. recovered if 
the vendor is willing to convey the property on 
the performance of the conditions by the plaint- 
iff.” This statement is made in connection with 
the subject of the statute of frauds, but the prin- 
ciple is none the lessapplicable to the case at bar. 
2 Warv. Vend. p. 949, § 8, has this as a statement 
of the law: ‘*Usually the law will not permita 
party to maintain an action on his own breach of 
his own contract; and where a vendee, who has 
paid money upon a contract of purchase, refuses 
to proceed, he cannot, save under very excep- 
tional circumstances, sustain an action to recover 
back the amount of the payments so made.” 
These statements from the text writers are fully 
sustained by the authorities. See Ketchum vy. 
Everston. 13 Johns. 359; Havens v. Patterson, 43 
N. Y. 218; Page v. McDonnell, 55 N. Y. 299; 
Lawrence v. Miller, 86 N. Y. 131; McManus vy. 
Blackmarr (Minn.), 50 N. W. Rep. 230; Davis v. 
Hall, 52 Md. 673; Green v. Green, 9 Cow. 46; 
Roach v. Waid, 2 T. B. Mon. 142; Frost v. Frost, 
11 Me. 235. Inthe case of Nason v. Woodward, 
16 Iowa, 216, we approved an instruction to the 
effect that if there was an entire rescission 
of a contract between vendor and vendee by 
mutual assent, and no further agreement or un- 
derstanding, the vendor would be liable for 
failure to return payments made, but that if the 
only agreement or understanding was that the 
vendor should surrender the notes given him by 
the vendee, and the vendee was to give up his 
bond for a conveyance, the law would, on this 
state of facts, impose no obligation to return to 
the vendee what he had previously paid. We 
may well assume, without deciding, that if the 
contract between these parties had been rescinded 
by mutual assent, or if the defendant had re- 
scinded because of the failure of the plaintiff to 
perform, plaintiff might recover. See 2 Suth. 
Dam. p. 232; Burge v. Railroad Co., 32 Iowa, 105; 
Anderson v. Haskell, 45 Iowa, 45. But the de- 
fendant in his amended answer specially denied 
that the contract was rescinded, and pleaded 
facts which, if proven, would justify a jury in 
finding that plaintiff had agreed that defendant 
should retain the money paid, or that he was es- 
topped from denying that such an agreement had 
been made. The instance in which a vendee who 
is in default may recover payments made have 
thus been stated by Welles, J., in Battle v. Bank, 
5 Barb. 414: ‘The cases in which a vendee is al- 
lowed to recover back money paid on a contract 
for the purchase of real estate, where the con- 
tract has been rescinded, are: First, where the 
rescission is voluntary, and by the mutual assent 
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of both parties, and without default or wrong of 
either; second, where the vendor is incapable or 
unwilling to perform the contract on his part; or, 
third, where the vendor has been guilty of fraud 
in making the contract. In either of these cases 
it would be against equity and conscience for the 
vendor to retain the money, and the law implies a 
promise on his part to refund it. But in a case 
where the vendor has in all respects performed 
his part, and the rescission is entirely in conse- 
quence of the unexcused default of the vendee in 
making further payment, to allow him to recover 
back the money paid would, in my opinion, be 
little short of offering a bounty for the violation 
of contracts.” Again, McAllister, J., in the case 
of Baston v. Clifford, 68 Ill. 67, speaking for the 
court, said: ‘Tbe cases wherein the vendee may 
maintain an action to recover back money paid 
by him under a contract for the purchase of real 
estate, where the contract has been rescinded, 
are: First, where the rescission is voluntary, and 
with mutual consent of the parties, and without 
default of either side; second, where the vendor 
cannot or will not perform the contract on his 
part; third, where the vendor has been guilty of 
fraud,injmaking the contract; fourth, where,by the 
terms of the contract, itis left in the purchasers’ 
power to rescind it by any act on his part, and he 
does it; fifth, where neither party is ready to 
complete the contract at the stipulated time, but 
each is in default.’’ The answer filed in this case, 
with its amendment, negatives any state of facts 
which would give plaintiff the right to recover 
under any of these rules, and the court was in er- 
ror in sustaining the motion to strike. Reversed. 


NotTEe.—Recent Decisions on Recovery of Money 
Paid by Vendee on Rescission of Sale. — Defendants 
having refused to convey land to plaintiff, in ac- 
cordance with their contract, on tender of the balance 
of the purchase money, plaintiff could sue for money 
paid on the contract without a demand therefor, or 
notice to defendants ofa rescission of the contract. 
Chatfield v. McDaniel (Cal.), 24 Pac. Rep. 889, 85 Cal. 
518. Where defendant contracted to sell land to 
plaintiff, and stipulated that the money paid therefor 
was to be returned in case he failed to deliver a deed, 
an action to recover such purchase money is not an 
action for the rescission of the contract, but one for 
money due thereunder. Vorwerk v. Nolte (Cal.), 24 
Pac. Rep. 840. Money paid towards the purchase 
price of real estate under a contract te convey it for a 
certain sum, not in writing, but not terminated or 
disaflirmed until the conveyance of the premises by 
the vendor toathird party, may, after such convey- 
ance, be recovered by the purchaser who has paid it. 
Fogal v. Page, 18 N. Y. S. 656, 59 Hun, 625. Where 
defendant, in an aetion to recover back momey paid 
upon an agreement for the sale of land, denied his 
liability to refund, and asked for a specific perform- 
ance of the agreement, a demand for the money was 
not necessary before bringing suit. Jenners v. 
Spraker (Ind.),27 N..E. Rep. 117. In an action to re- 
cover back money paid upon an agreement for the 
sale of land, a complaint is sufficient which alleges in 
substance that when the ageeement was made defend- 
ant held a sheriff’s certificate of sale for the land; 
that the time for redemption had not then expired; 









that defendant agreed to convey the land as soon as 
he received a sheriff’s deed; that it was further agreed 
that in case of redemption no conveyance should be 
made, and the purchase money should be refunded; 
that the agreement was executed, the purchase money 
paid, and that before the time for redemption had ex- 
pired a person who held a mortgage lien on the 
land redeemed it from the sheriff’s sale. Jenners 
vy. Spraker (Ind.), 27 N. E. Rep. 117. A _ pur- 
chaser of land to whom the vendor has agreed 
to convey an indefeasible estate in fee-simple on 
payment of the purchase money is entitled to re- 
cover back the money paid by him, where all the pay- 
ments have been made, and seven months have 
elapsed since the last payment on one bond, and 
nearly a month since the last on another, and a mort- 
gage on the premises has not been paid or released. 
Kinball v. Bell (Kan.), 30 Pac. Rep. 240. Where the 
vendee of land pays a part of the purchase price, on 
refusal of the vendor to perform, he is entitled to a 
lien on the land to that extent, whicha court of 
equity will enforce. Swetitsch v. Waskow, 37 Ill. 
App. 155. Where a purchaser pays money to the 
vendor upon a contract for the conveyance of land, 
and the latter cannot or will not convey, the former 
has alien for the money paid, which he can enforce 
against the land. Coleman v. Floyd (Ind. Sup.), 31 
N. E. Rep. 75. An executor contracted to.sell land, 
when his right to sell under the power in the will was 
involved in two litigations, in one of which a receiver 
had been appointed, without whose discharge the 
vendee could not obtain possession; and in the other 
suit it was contended that the estate of the executor’s 
testator had been settled, and that the devisees had 
elected to hold the land, as such, in which case the 
power of sale would be extinguished. Held that, as 
the executor knew all these facts, a failure to disclose 
which would have been a good defense to a suit 
brought by him to compel the vendee to complete his 
purchase, they were sufficient to sustain an action by 
the vendee to recover money paid on the contract. 
Warren v. Banning, 21 N. Y. 8. 883, 67 Hun, 649. The 
sum paid by an intending purchaser for searching the 
title to land may, where the title is found incum- 
bered, be properly allowed as part of the damages in 
an action to rea@over a deposit paid on the contract of 
purchase. Elfenheim v. Von Hafen (City Ct. N. Y.), 
23 N. Y. S. 348, 3 Misc. Rep. 626. Where a default by 
a vendor of land amounts toa rescission of the con- 
tract, giving the vendee a right to recover the amount 
. paid of the price, the vendee need not allege or prove 
that he was ready and willing to carry out the con- 
tract. Merrill v. Merrill (Cal.), 36 Pac. Rep. 675. 
Where the vendee of land notifies the vendor that he 
cannot and will not complete the purchase, the vendor 
need not offer to perform, and by failing to do so does 
not authorize the vendee to consider the contract as 
rescinded, so that he can recover the payments made 
by him. Cleary v. Folger (Cal.), 33 Pac. Rep. 877. 
When a contraét for the sale of land is rescinded by 
the parties, the vendee has a right to recover back 
payments made, though the contract provided that 
on default in payment the vendee shall forfeit all 
rights and payments already made. Shively v. Semi- 
Tropic Land & Water Co., 33 Pac. Rep. 848, 99 Cal. 
259. The vender of land placed the deed in 
escrow under a condition that, in case of the 
vendee’s default in making payments, the sums paid 
should be forfeited, and the deed delivered 
to the vendor. The vendee defaulted, and the 
vendor obtained the deed. Held that, where the 








vendee recovered judgment in an action for the pur- 
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chase money paid, she was not entitled to a lien on 
the land, under Civ. Code, section 3050, which pro- 
vides that one who pays to the owner any part of the 
price of land, under a contract of sale, has a special 
lien on it, independent of possession, for such part as 
he may be entitled to recover back “‘in case of failure 
of consideration.”’ Merrill v. Merrill (Cal.), 35 Pac. 
Rep. 768. Where a grantee enters under a deed, re- 
lying upon a warranty of title therein, he cannot, in 
the absence of fraud in the sale, after purchasing a 
paramount title, rescind the sale and recover the 
purchase price, but can only recover to the extent of 
his actual loss. Lamb v. James (Tex. Civ. App.), 27 
S. W. Rep. 178. In pursuance of an oral contract for 
the sale of land, the vendees paid part of the price, 
and gave notes for the balance, which were deposited 
in escrow with the deed, and took possession. Held, 
that the taking of possession by the vendor on the 
vendees’ default in paying the notes-was not in itself 
a rescission of the sale, so as to give the vendees the 
right to recover the amount paid. Morris v. Derr 
(Kan. Sup.), 40 Pac. Rep. 908. Whether the vendee 
should demand a deed of the vendor before suing for 
the amount paid as the purchase price of land con- 
tracted for is for the jury. McNamara v. Pengilly 
(Minn.),59 N. W. Rep. 1055. Where a vendee has 
paid a considerable portion of the price, the vendor, 
on rescission, should account for the amount received, 
with interest. Evans v. Bentley (Tex. Civ. App.), 29 
S. W. Rep. 497. Plaintiff, having bought land under an 
agreement that he should make monthly payments, the 
money to be paid to both the vendors,and to be payable 
at the office of M, can, as for breach of contract, recover 
money already paid, on notice from one of the vend- 
ors to make no further payments till further notice, 
and from the other to pay the money to him alone, 
and on refusal of M to receive money tendered to him, 
no further notice having been given before action 
was brought by plaintiff, seven months thereafter. 
Duncansona vy. Walton (Cal.), 44 Pac. Rep. 174. Where 
a note was indorsed by a vendee to an insolvent 
vendor, in payment of the price of land conveyed by 
warranty, and the vendee was afterwards comipelled 
to pay off outstanding incumbrances, the vendee can- 
not recover the amount so paid, out of the proceeds 
of said note, in an action thereon against the maker 
by one to whom it was indorsed by the vendor, there 
being no specific allegations of fraud upon the part 
of the vendor, and no offer to rescind the contract, 
and no recovery asked, on the ground of failure of 
consideration for the vendee’s indorsement to the 
vendor. Wyatt v. Brown (Ind. App.), 42 N. E. Rep. 
948. On defendant’s refusal to carry out a contract 
to convey, plaintiff is entitled to a return of the 
money paid, and reimbursement for improvements on 
the land, made under the contract. Breja v. Pryne 
(Iowa), 64°N. W. Rep. 669. 
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It is not and cannot be claimed for this volume that 
it is an exhaustive work on the subject, or that it 
deals with corporation law in its application to par- 
ticular corporations. It aims only to be a treatise on 
the rules and principles of law applicable to corpora- 
tions generally. It would manifestly be impossible 
to go further than this and keep within the limits of 
a handbook in one volume. To this extent, however, 





it is an admirable and useful book, especially ‘to 
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the subject will be welcomed by the profession. 
This book contains a well written exposition of the 
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to the several proceedings in which it has been em- 
ployed, together with the limitations and restrictions 
which courts have deemed necessary to impose upon 
the exercise of jurisdiction in this regard. It is quite 
exhaustive in detail and has copious notes in which 
all the decided cases seem to be cited. The labor of 
the author has been conscientiously performed and 
the text reveals much thought and care in the discus- 
sion of the many conflicting questions with which the 
subject abounds. Itis a handsome volume of eight 
hundred pages, well indexed and is published by the 
Lawyer’s Co-operative Publishing Co., Rochester, N. 
z. 
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HUMORS OF THE LAW. 


Hoax.—"There was a fellow incourt to-day charged 
with stealing a horse and leaving his bicycle in place 
of it.” 

Joax.—*What did they do? Convict him!” 

Hoax.—“No; the jury were all cyclers and they 
recommended that the prisoner be sent to an insane 
asylum.” 
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Lawyer—I am afraid I can’t do much for you. 
They seem to have conclusive evidence that you com- 
mitted the burglary. 

Client—Can’t you object to the evidence as imma- 
terial and irrelevant?— Tid Bits. 

“While in Washington, in February, 1861, and wait- 
ing to be inaugurated president, a friend who enter- 
tained a bitter contempt for President Buchanan 
asked Mr. Lincoln if he intended on inauguration day 
to ride to the capitol in company with the retiring 
president, or whether he would go alone. ‘That re- 
minds me,’ answered Mr. Lincoln, ‘of what a man in 
Illinois said, who had been summoned as a witness in 
a lawsuit. Having the appearance of a Quaker, he 
was asked when he arose to take the oath if he would 
swear or affirm. “I don’t care a d—d, which,” was 
the reply.’ ” 

We do not vouch for the truth of the following 
anecdote sent to us by a correspondent: 

In the early days of placer mining, Jim Connors 
was the owner ofa claimin the San Juan country, 
Colorado, and worked the same very assiduously; 
one day, being short of funds, he repaired to the 
gulch and while picking along the surface of the bed 
rock, a large quantity of overhanging rock unex- 
pectedly became loosened and fell upon him and 
fractured his skull so that his brains oozed out. Other 
miners who had witnessed the catastrophe, extricated 
him from the rock and debris, and laid him beside a 
stream that flowed through the gulch and pronounced 
him dead, but a young doctor, who happened to be 
passing said that his wounds were not necessarily 
fatal, and asked fora gold pan and a spoon; he then re- 
moved the broken parts of skull and took out his 
brains, which were covered with dirt and sand, put 
them in the pan and went to the creek to wash them. 
While the doctor was gone the patient got up and sat 
onalog. While so sitting a miner, ignorant of what 
had happened, chanced to pass that way on his road 
to town, seeing Jim, invited him down town to geta 
drink. Jim, who never refused a drink in his life, 
readily accepted the offer and got a protracted spree, 
forgot about his brains and finally left the country. 
The doctor washed the brains, went back to place 
them and found Jim gone. He took them to his office 
and put them in a glass jar, supposing that Jim would 
call for them. About a year afterwards, the doctor 
had occasion to take along journey, by stage coach, 
to asmall town, and arrived at his deotination after 
dark, wet, hungry and cold; he entered the barroom 
of the only tavern in town, and, noticing a man stand- 
ing near the stove, asked him upto take a drink. Upon 
closer view the doctor said, “‘Your face seems some- 
what familiar,” and they began comparing notes. 
The doctor finally discovered that he was talking to 
the miner whose brains he had in his office, and asked 
him why he never came after his brains and if he did 
not want them. Jim replied that he did pot want 
any. The doctor asked, with some surprise, how he 
could along without brains? Jim said, “I have been 
elected a justice of the peace and do not need any.” 
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1. ACCORD AND SATISFACTION—Compromise.—W here 
there is a dispute as tothe amount of a debt, and the 
debtor pays less than the amount claimed by the 
creditor, an agreement by the latter at the time to ac- 
cept the sum paid in full satisfaction need not be in 
writing.—MILES V. ARP, 8. Dak., 70 N. W. Rep. 1050. 

2. ACTION—Abatement — Death of Plaintiff.—In the 
absence of statutory provision an action against a tel- 
egraph company to recover for mental suffering caused 
the plaintiff by the failure of defendant to deliver, 
within a reasonable time, a message sent by plaintiff, 
abated by the death of plaintiff.—FITZGERALD Vv. WEST- 
ERN UNION TEL. Co. (Tex.), 408. W. Rep. 421. 

3. ADMINISTRATION—Claims against Decedents.—An 
unliquidated claim for breach of a covenant of war- 
ranty committed by an heir of the covenantor cannot 
be filed and allowed asaclaim against the estate of 
the ancestor.—PasTORIUS V. DAvIs, Colo., 48 Pac. Rep. 
833. 

4. ADMINISTRATION—Counsel Fees.—Where one who 
has qualified as executor is brought into court in his 
official capacity to defend an attack upon the validity 
of the will which he is executing, he has a right to em- 
ploy counsel to defend such suit, and the services of 
such counsel are properly chargeable to the estate.— 
SUCCESSION OF HEFFNER, La., 21 South. Rep. 905. 

5. ADMINISTRATION — Powers — Executor—Sale.—An 
executor who, in the exercise of a testamentary power 
to sell lands for the payment of debts, in bad faith 
sells them for a price that is manifestly less than their 
true value, should on exception to his account in the 
probate court be charged with the difference between 
such inadequate price and the true value of the lands. 
—BROWN V. REED, Ohio, 46 N. E. Rep. 982. 
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6. ADMINISTRATION—Presumption of Death.—Under 
Code Civ. Proc. § 3266, declaring that failure to hear 
from a person for seven years raises a disputable pre- 
sumption of his death, uncontradicted evidence that 
the supposed intestate left her home in Montana 14 
years before, to go to her relatives in Missouri, and 
that said relatives had not heard of her since, though 
diligent inquiry was made, entitled the public admin- 
istrator to letters of administration on his petition 
therefor.—IN RE LITER’S ESTATE, Mont., 48 Pac. Rep. 
753, 

7. ADVERSE POSSESSION—Color of Title.—Possession 
under a void deed is sufficient to give color of title as 
against the grantors, and to set in motion the statute 
of limitations, and the coverture of the appellant, who 
was the grantor, does not affect the question, she be- 
ing excepted from the disabilities mentioned in sec- 
tion 3, ch. 104, Code, as to her sole and separate prop- 
erty. — RANDOLPH V. CASEY, W. Va., 27 8S. E. Rep. 
231. 

8. ADVERSE POSSESSION—Continuity.—Mere naked 
possession of land without claim of right is no adverse 
possession, and, no matter how long continued, will 
not furnish a defense to an action or confer title.— 
PARKERSBURG INDUSTRIAL OO. V. SCHULTZ, W. Va., 27 
8. E. Rep. 255. 


9. ANIMALS—Dogs — Unintentional Killing.—Under 
Pub. St. R. I. ch. 98, which makes a licensed dog prop- 
erty, and the owner of any dog liable for the damage 
it may do, a person who Kills a licensed dog is liable 
to its owner, unless when killed the dog is attacking 
the. person who kills it or some one with him outside of 
its owner’s premises (section 6), or is worrying, wound- 
ing or {killing some one of the animals protected by 
section 6, or the person has reasonable cause to believe 
that it is necessary to kill the dog to protect his other 
property ; and it is no4ustification that the dog is tres- 
passing and has previously injured property, or that 
its owner has been notified to keep it from trespassing 
under pain of its being killed.—HARRIS V. EATON, R. L., 
87 Atl. Rep. 308. 


10. ANIMALS — Injuries by Vicious Horse.—A com- 
plaint alleged that defendant owned or kept a horse 
which was vicious and accustomed to do mischief, and, 
having knowledge of its mischievous disposition, 
failed to securely keep it, and, said horse escaping, it 
worried and chased a colt, belonging to plaintiff, 
thereby causing plaintiff’s mare, the mother of said 
colt, to run away, to}plaintifi’s damage, etc.: Held, to 
state a cause of action.—KITCHENS V. ELLIOTT, Ala., 21 
South. Rep. 965. 


1l. ANIMALS—Vicious Dog.—A petition which alleges 
that the defendant was the owner and keeper of a 
vicious dog accustomed to attack and bite mankind, 
that the defendant knew the character and propensi- 
ties of the dog and permitted him to run at large, and 
that the dog while so being permitted to run at large 
attacked and bit the plaintiff, and wounded him, in- 
flicting upon him serious injuries, charges acause of 
action against the defendant and in favor of the 
plaintiff.—HAHN V. KORDULA, Kan., 48 Pac. Rep. 896. 


12. APPEAL—Construction of Mandate.—Where a de- 
cree as to rents and improvements, based upon a mas- 
ter’s report, was reversed for error in taking the ac- 
counting back of the filing of the bill, it seems that 
there should have been merely a restatement of the 
account, and that the circuit court had no power to 
again go into the qnestion of rental rate and value of 
improvements; but, whether so or not, the values fixed 
by the first report and decree, being correct on all the 
evidence, should be made the basis of the account.— 
LATTA V. GRANGER, U.S.8.UC.,178.C. Rep. 746. 


13. APPBAL—Mandate.—Where a decree in partition, 
fixing the respective interests of the parties, and, as 
incidental relief, allowing plaintiffs for rents and 
profits up to the time of trial, was modified on appeal, 
as to said interests, and remanded for proceedings in 
accordance with the opinion, a supplemental petition 











filed in the lower court, alleging defendant’s continued 
possession of the property after the trial, and requir. 
ing him to account for rents and profits accruing since 
that time, did not set up a new cause of action, and 
the relief so demanded was properly given on final de. 
cree.—LEACH V. GERMANIA BLDG. ASSN. OF CLINTON, 
Iowa, 70 N. W. Rep. 109). 


14, APPEAL — Modification of Judgment.—Upon an 
appeal from a judgment, either at law or in equity, 
which is entire, and against several defendants, the 
appellate court must either totally affirm or reverse, 
both as to the recovery and as to all the parties, 
though, where there are separate and distinct judg- 
ments, or where an error exists as to a separate claim 
or defense which relates only to a transaction between 
the plaintiff and one of the defendants, the judgment 
may be reversed as to such a claim or defense, and 
only as to the parties interested therein, and affirmed 
asto the remainder.—ALTMAN V. HOFELLER, N. Y.., 46 
N. E. Rep. 961. 


15. APPEAL—Notice by Publication.—Rev. St. 1894, § 
663 (Rev. St. 1881, § 651), provides that when it appears 
to the supreme court, by proper proof, in a case ap- 
pealed after the term, that appellee is a non-resident, 
and that notice cannot be served on the attorney of 
record in the court below, it may order notice to be 
given in some newspaper. Rev. St. 1894, § 652 (Rey. St. 
1881, § 640), provides that after the term an appeal may 
be taken by service of written notice on the adverse 
party or his attorney, and on the clerk: Held, that 
the appellate court has no jurisdiction, in the absence 
of an appearance by appellee, where notice of appeal 
was given by publication, when service might have 
been made on appellee’s attorney of record.—SHOEFER 
Vv. NELSON, Ind., 46 N. E. Rep. 1021. 


16. APPEAL—Pleading.—Where the complaint is suffi- 
cient, a contention that the complaint and reply to- 
gether admit an alleged defense is not within the rule 
that objections to the sufficiency of a complaint may 
be raised for the first time on appeal, without an as- 
signment of error.—WYATT V. HENDERSON, Oreg., 48 
Pac. Rep. 790. 


17. ASSAULT—Evidence.—Evidence that defendant was 
informed that his wife was running with other men for 
illidit purposes, and merely surmised that she was 
leaving home for some such purpose when he inter. 
cepted her, and, on her refusal to turn back, assaulted 
her, was inadmissible to show want of malice, their 
being no claim that he was acting under the influence 
of passion aroused by any recent information of his 
wife’s infidelity.—PEOPLE V. ARNOLD, Cal., 48 Pac. 
Rep. 803. 


18. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—An assignee for creditors or a mortgagor paid 
interest on bonds secured by the mortgage and held 
by a creditor as collateral security, after he learned all 
about the transaction im connection with ‘which the 
bonds were received by the creditor, a part of such in- 
terest being paid after the latter sold the bonds: Held, 
that the assignee could not afterwards claim that the 
transfer of the bonds by the assignor was void on the 
ground of preference, under Pub. St. ch. 237, § 15, a8 
amended by Pub. Laws 1882, ch. 274.—COLT Vv. SEARS 
COMMERCIAL Oo., R. I., 37 Atl. Rep. 311. 

19. ASSIGNMENT FOR BENEFIT OF CREDITORS — Re- 
leases.—Releases made by creditors of an estate as- 
signed for creditors on the express condition that they 
should have the right of priority over non-assenting 
creditors, are not binding where the consideration has 
tailed by reason of a decision of the supreme court in 
another case that the releases in suit were ineffectual 
to create preferences, because not filed in time.— 
WHITERILL V. Dacus, 8S. Car., 278. E. Rep. 200. 

20. ASSIGNMENT FOR CREDITORS—Validity.—An 48- 
signment for benefit of creditors, giving the assigneé 
power to sell, in his discretion, for cash or on credit, 
is void.—WILLOUGHBY Vv. REYNOLDS, Mont., 48 Pac. 
Rep. 743. 
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21. ASSIGNMENT OF DEBT—Draft.—Held, that a draft 
for the whole of a specified debt amounts to an as- 
signment of such debt to the payee, even without ac- 
ceptance: Held, further, that it was error for the trial 
court in this case, which was an action upon aclaim 
against the defendant so assigned, to instruct the 
jury, in effect, that the plaintiff could not recover un- 
less the defendant accepted the draft for some amount. 
—BRADY V. CHADBOURNE, Minn., 70 N. W. Rep. 981. 

22. ASSUMPSIT — Limitations — Pleading.—An allega- 
tion in a complaint is sufficient which alleges an in- 
debtedness and part payments thereon at such timés 
as would prevent the statute from operating as a bar 
to the cause of action. Words or acts indicating that 
the debtor acknowledged that more was due and 
would be paid need not be alleged. The rule that part 
payment ofadebt will not take the case out of the 
statute unless the payment be made under circum- 
stances which will warrant the jury in inferring there- 
from a promise to pay the residue is one of evidence, 
and not of pleading. It is not necessary to plead im- 
plied promises.—OMERMAN V. LOEBERTMANN, Minn., 70 
N. W. Rep. 1084. 

23. ASSUMPSIT — Pleading — Recoupment.—In an ac- 
tion of assumpsit based upon a written contract, the 
defense to which is that the same was procured by 
fraud and misrepresentation, going to the whole ac- 
tion, the doctrine of recoupment of damages in not ap- 
plicable.—DILLON BEEBBR’S SON V. EAKLE, W. Va., 278. 
E. Rep. 214. 

24. BILLS AND NOTES — Consideration.—Commercial 
paper, like other contracts, must be supported by a 
legal consideration. It is not necessary that the con- 
sideration should be one moving to the party himself. 
A consideration to one of two joint makers is sufficient 
to bind both.—BOWLING V. FLOYD, Kan., 48 Pac. Rep. 
875. 

25. BILLS AND NoTES—Consideration.—The surrender 
of a note by the bolder thereof to the maker is suffi. 
cient consideration for the making of a note for the 
same debt by third persons. — SCRIBNER V. HANKE, 
Cal., 48 Pac. Rep. 714. 

26. BUILDING AND LOAN ASSOCIATIONS — Contract.—A 
complaint by a stockholder of a foreign building asso- 
ciation to recover back payments because of breach of 
@ contract to maintain an office in Indiana, where 
Plaintiff's business with the association should be 
transacted, need not allegethat plaintiff has performed 
the conditions of the stock certificate, since the al- 
leged removal of the Indiana office, with which alone 
plaintiff agreed to deal, put it out of her power to per- 
form. — PEOPLE’S BUILDING, LOAN & SAVINGS ASSN. V. 
REYNOLDS, Ind., 46 N. E. Rep. 1008. 

27. CHATTEL MORTGAGE ON BOOK ACCOUNTS. — A 
chattel mortgage on a stock of merchandise, and in- 
cluding the accounts of the mortgagor, which pro- 
vides that until default the mortgagor shall have the 
right to ‘‘possess, sell, and use said mortgaged prop- 
erty in the regular course of retail business,” is not an 
absolute assignment of the accounts, and does not de- 
prive the mortgagor of the right before default to sue 
an account covered by the mortgage in his own name. 
—SWAN V. THURMAN, Mich., 70N. W. Rep. 1023. 

28. CONSTITUTIONAL LAW — Constitutionality of Stat- 
ute. — This court is in duty bound to inquire into the 
constitutionality of an act of the legislature, when the 
question is properly presented for its consideration.— 
PRICE V. CITY OF MOUNDSVILLE, W. Va., 278. E. Rep. 
218. 

29. CONSTITUTIONAL LAaw—Federal Buildings — Juris- 
diction.—W here a State cedes to the United States ex- 
clusive jurisdiction over land purchased as a site for a 
public building, “for all purposes except the adminis- 
tration of the criminal laws ofthis State,” the State 
has no jurisdiction for the punishment of crimes com- 
mitted on the purchased land, but only the right to 
execute criminal process there for the violation of the 
laws of the State committed elsewhere within the 
State.—STaTE Vv. MACK, Nev., 47 Pac. Rep. 768. 





80. CONTRACT — Abandonment.—Where a plaintiff su- 
ing on a building contract to recover the price alleged 
that the work was not completed because of the failure 
of the owner to make payments as provided by the 
contract, and also sought to recover for loss on unused 
material, special findings of fact, to support recovery, 
must contain findings which justify the abandonment 
of the work; and, when the contract provided for par- 
tial payments only on estimates furnished by the 
architect, it must be found that such estimates were 
given, or were fraudulently or willfully refused by the 
architect. — CHILDRESS V. SMITH, Tex., 408. W. Rep. 

31. ConTRACTS—Action for Breach.—Where defendant 
set up a counterclaim for plaintiff's breach of a con- 
tract to ship and market grapes, and, on the latter’s 
claim that the fruit was unfit for shipment, and that it 
was agreed that it should not be shipped, contended 
that such unfitness resulted from plaintiff’s refusal to 
accept the fruit in proper time, the evidence being 
conflicting, an instruction to find for defendant if 
plaintiff failed to ship the fruit was erroneous.—EARL 
FRUIT Co. Vv. CURTIS, Cal., 48 Pac. Rep. 793. 


32. CONTRACT—Construction. — Whether the right or 
privilege conferred by the promise of one party toa 
tripartite contract belongs to one or to both of the 
other parties depends upon the intention as gathered 
from the words used, read, so far as they are ambigu- 
ous, in the light of surrounding circumstances. The 
mere fact that there are three parties does not enlarge 
the effect of any promise. — BERRY HARVESTER CO. V. 
WALTER A. WOOD MOWING & REAPING MACH. CO.,N. 
Y., 46 N. E. Rep. 952. 


83. CONTRACT — Contingency.—Where the obligation 
of a party to a contract is to pay only upon the happen- 
ing of a contingency, its occurrence must be alleged 
in the complaint in an action for the recovery of the 
money. But, if payment is not to be made if a certain 
contingency happens, it is not necessary to allege in 
the complaint the non-happening of the contingency. 
—RooT v. CHILDS, Minn., 70N. W. Rep. 1087. 


84. CONTRACT — Ratification of Forged Instrument.— 
A forged instrument cannot be ratified. — HENRY 
CHRISTIAN BUILDING & LOAN ASSN. V. WALTON, Penn., 
37 Atl. Rep. 261. 


35. CONTRACTS — Repudiation. — Plaintiffs having 
repudiated a contract by refusing to carry it out, de- 
fendant can treat it as abandoned, and resort to his 
cause of action settled by such contract.—TOMSON Vv. 
HEIDENHEIMER, Tex., 40S. W. Rep. 425, 


36. CONVERSION. — The grantee of mortgaged land 
conveyed it to C, for the former’s use and benefit, and 
afterwards obtained from the mortgagee’s agent a 
certificate of satisfaction executed by the mortgagee, 
which the agent had procured by fraud. After the 
mortgagee demanded of such grantee a return of the 
certificate, the latter delivered it to C, who had it re- 
corded: Held, that an action of conversion against 
such grantee would not lie, since the mortgagee’s 
right to foreclose was not affected.—_WYLLY V. GRIGSBY, 
8. Dak., 70N. W. Rep. 1049. 


87. CORPORATIONS—Authority of Agent.—Instruction 
by three of the five directors of a corporation, whose 
mortgage is being attacked as in fraud of creditors, to 
the president, to do the best he could in the matter, 
authorizes his releasing the mortgage, on the exten- 
sion of time to the debtor by the other creditors.— 
SMITH V. WELLS MANUFG. CoO., Ind., 46 N. E. Rep. 
1000. 

38. CORPORATIONS — Bonds — Fraudulent Issue. — A 
sole stockholder authorizing by vote of the stock, for 
its individual benefit, the issuance of bonds secured 
by trust deed of the corporation’s property, and 
thereby impairing the value of the stock, cannot, for 
its own acts, avoid the bonds in the hands of pur- 
chasers. — MCCALEB V. GOODWIN, Ala., 21 South. Rep. 


967. 
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39. CORPORATIONS — Existence — Pleading. — Where 
plaintiff alleges that it is a corporation, its corporate 
existence is not put in issue, under Comp. Laws, § 
2908, by defendant’s averring “that he has no knowl- 
edge or information sufficient to enable him to form a 
belief” as to the truth of the allegation, “and therefore 
he denies it.”” — NORTHWESTEEN CORDAGE CO. V. 
GALBRAITH, 8. Dak., 70 N. W. Rep. 1048. 


40. CORPORATIONS — Foreign Corporations — Restric- 
tions.—Act Feb. 7, 1893 (Acts 1892-93, p. 665), requires 
foreign building and loan associations to deposit se- 
curities with the State treasurer, and to pay a license 
tax, as a condition to doing business in the State: 
Held that, by asale under the power inatrust deed 
securing aloan made by such an association, and a 
conveyance by the trustee to said association as pur- 
chaser, the legal title became vested in the aasocia- 
tion, and the contract evidenced by the deed became 
fully executed, so that if the deed was originally in- 
valid, by reason of the association’s failure to comply 
with the statute, such infirmity could not avail the 
grantor in ejectment by him against the association.— 
SHAHAN V. TETHERO, Ala., 21 South. Rep. 951. 


41. CORPORATIONS — Foreign Corporations—Right to 
Sue. — A foreign manufacturing corporation, which 
merely places its products in the hands of local mer- 
chants, to be sold on commission, is engaged in inter- 
state commerce, and hence may sue for a wrongful 
conversion of such products, without having filed its 
articles with the secretary of State, as required (Rev. 
St. 1895, art. 745) of foreign corporations desiring to 
transact or to solicit business within the State of 
Texas.—ALLEN V. TYSON-JONES BUGGY Co., Tex., 408. 
W. Rep. 393. 


42, CORPORATION — Liability on Accommodation Pa- 
per.—While a corporation has no powerto make ac- 
commodation paper, yet a bona fide purchaser for value 
of such paper of acorporation having general power 
to deal in mercantile paper inthe course of its busi- 
ness, made by an officer having apparent power to is- 
sue it, may recover thereon from the corporation.—IN 
RE JACOBY MICKOLAS CO., Minn., 70N. W. Rep. 1085. 


43. CORPORATION — Transfer of Stock. — An owner of 
stock in acorporation, issued under Gen. St. 1894, § 
2799, is not incapacitated from transferring it, even if 
the transfer thereof is not entered upon tne books of 
the corporation. An assignee of such stock without a 
transfer upon the books of the corporation has an 
equitable title which will be protected as against all 
parties not showing a superior right.—PRINCE INV. Co. 
v. St. PauL & S. C. LanpD Co., Minn., 70 N. W. Rep. 
1079. 

44. COUNTIES—Ballot Law — Authority of Clerk.—Un- 
der Australian Ballot Law, §§ 47,20, which require the 
county clerk to cause to be printed, and to furnish to 
the electors, all ballots, and the county court to audit 
and pay from the county treasury the necessary ex- 
penses incurred by the clerk and sheriff in carrying 
out the provisions of the act, a county clerk has power 
to bind the county by acontract for the printing of 
ballots, subject to the limitation that the price agreed 
to be paid must be reasonable. — FLAGG Vv. MARION 
Counry, Oreg., 48 Pac. Rep. 693. 


40. COUNTIES—Board of Supervisors.—Under County 
Government Act (St. 1898. pp. 351, 356, 359), § 25, subds. 17, 
35, which empower the board of supervisors to direct 
all suits to which the county is a party, and to employ 
counsel to assist the district attorney, and todo all 
other things necessary to the duties of the legislative 
authority of the county government, do not authorize 
the board to employ special counsel to attend it on all 
matters pertaining to the reconstruction of the court- 
house, insurance matters, etc.,at a monthly salary, 
until the further order of the board.—MERRIAM V. BAR- 
NUM, Cal., 48 Pac. Rep. 727. 

46. COUNTIES — Creation of New County.—Const. art. 
9, §1, provides tnat when a part of a county is stricken 
off and attached to or created into another county, 





the excised part shall be liable for its proportion of 
existing indebtedness. Act 1893, p. 124, provides for 
the enforcement of such liability by direct suit againgt 
the new county, and declares that on recovery of judg. 
ment the commissioners’ court shall levy a tax to pay 
the same: Held, that the action so authorized is not a 
suit against the new county, within Rev. St. art. 790, 
providing that no suit shall be brought against qa 
county unless the claim is first presented to the com- 
missioners’ court.—MILLS COUNTY Vv. LAMPAS8ASs 
County, Tex., 405. W. Rep. 403. 


47. COUNTY—Purchase from Commissioners.—An ad- 
judication that asale tothe county is void, because 
the seller is a county commissioner, leaves the title in 
such seller, so that he can sell the property to another, 
who, in turn, can sell it to the county, and recover of 
it therefor.—MORSE V. BOARD OF COMRS. OF GRANITE 
County, Mont., 48 Pac. Rep. 745. 


48. CourTs—Jurisdiction—Change of Venue.—Under 
the provision of Sanb. & B. Ann. St. § 2622, that, ‘‘the 
court, or the presiding judge thereof, may change the 
place of trial when the parties or their attorneys shall 
stipulate in writing to change it,’ a court cannot be 
ousted of its jurisdiction ofa cause by a stipulation 
without an order made by the court or judge, and a 
court to which the cause is transferred on a stipula- 
tion alone acquires no jurisdiction, though the parties 
appear and try the action therein without objection.— 
SWAN V. PORTER, Wis., 70 N. W. Rep. 1068. 


49. CREDITORS’ SUITS — Judgments.—Though a judg- 
ment debtor’s equitable interest in land previously 
conveyed*by himin fraud of the judgment creditor 
may be sold under execution sued out under such 
judgment, the creditor may first get in an adjudication 
as to such interest by creditors’ bill.—WELLS V. 
SCHUSTER-HAX NAT. BANK, Colo., 48 Pac. Rep. 809. 


50. CRIMINAL EVIDENCE — Homicide—Premeditation. 
—Upon a trial fora murder, alleged to have been com- 
mitted with a revolver, it is competent, as tending to 
show preparation, to prove that the defendant had 
asked a friendto pawn his revolver, and that, five 
days before the homicide, he had redeemed the re- 
volver with money obtained by pawning his overcoat. 
—PEOPLE V. ScoTT, N. Y., 46 N. E. Rep. 1028. 

51. CRIMINAL EVIDENCE — Homicide.—Where the 
sheriff had testified that he met defendant afier the 
homicide, he could state that defendant “looked 
frightened when he saw me.’’—THORNTON V. STATE, 
Ala., 21 South. Rep. 356. 

52. CRIMINAL EVIDENCE — Homicide.—On an _ issue 
whether deceased was murdered or committed suicide 
by using a knife which he held loosely in his hand 
when found dead, non-expert testimony was not ad- 
missible as to whether, in particular cases of suicide 
which had come under the witnesses’ observation, 
committed in the way deceased took his life, if at all, 
the muscles ofthe hand were contracted or relaxed 
after death.—REDD V. STATE, Ark., 40S. W. Rep. 374. 


53. CRIMINAL LAw—Homicide — First Degree.—After 
charging, in accordance with Rev. St. § 4351, that de- 
fendant was guilty of manslaughter in the second de- 
gree if he unnecessarily killed deceased while resist- 
ing an assault, the court charged that if defendant was 
not justified by the law of self-defense, and the killing 
was therefore unlawful, and when defendant killed de- 
ceased he did so pursuant to an intent to kill, then 
distinctly formed, “you cannot lawfully find defend- 
ant guilty of manslaughter in the second degree, for, 
ifhe killed deceased from premeditated design to kill 
him, he is guilty of murder in the first degree:” Held, 
that the second charge was erroneous, as placing the 
criminality of unnecessarily killing another while re- 
sisting an attempt to commit a felony onthe same 
ground as akilling from premeditated design, and as 
failing to distinguish between intentional and unnec- 
essary killing under the circumstances stated in séc- 
tion 4351 and akilling by premeditated design.—TER- 
RILL v. STATE, Wis., 70 N. W. Rep. 356. 
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54. CRIMINAL LAaw—Homicide—Malice.—The plaintiff 
in error was indicted for the murder of one Hambell a 
passenger on a railway train, by displacing the fixt- 
ures of the railway track, thereby causing the wreck 
of the train and the instant killing of Hambell: Held 
(1) Whether the prisoner, in displacing the fixtures 
of the railway track, acted maliciously, was a ques- 
tion of fact for the jury, to be determined from all the 
circumstances and facts in evidence in the case; (2) 
that the prisoner’s statements as to the motives which 
induced him to displace the fixtures of the railway 
track, while competent evidence, were not conclusive 
in his favor, that he did not act maliciously; (3) that, 
in order for the killing of Hambell to be murder in the 
second degree it was not essential that the evidence 
should show that the prisoner was possessed of a 
specific intent to either kill or injure Hambellor any 
other person upon the train.—DAVIS Vv. STATE, Neb., 
70N. W. Rep. 984. 


55. CRIMINAL LAW — Larceny “from the Person.”— 
Stealing money from trousers folded and placed upn- 
der the owner’s head asa pillow, while he slept, was 
not a taking ‘‘from the person,” within the definition 
of grand larceny.—PEOPLE Vv. MCELROY, Cal., 48 Pac. 
Rep. 718. 


56. CRIMINAL PRACTICE — Gaming — Bucket Shops.— 
An indictment under V. 8S. § 5128, which alleged that 
defendant kept and caused to be kept “‘a bucket shop, 
to-wit, an office,in which said bucket shop, to-wit, 
said office, was then and there conducted and per- 
mitted the pretended buying and selling of stocks, 
bonds,” etc., was bad, though it followed the words of 
the statute, since it at most only by inference charged 
defendant with conducting or permitting the business 
that made said office a bucket shop.—STATE V. MCMIL- 
LAN, Vt., 37 Atl. Rep. 278. 


57. DEATH BY WRONGFUL ACT—Conflict of Laws.—An 
Alabama statute allowlng recovery for wrongful act 
causing death will not support an action where the 
wrongful act was committed in another State, though 
the death occurred in Alabama.—LOUISVILLE & N. R. 
Co. Vv. WILLIAMS, Ala., 21 South. Rep. 938. 


58. DECEIT—Representations — Evidence.—In an ac- 
tion to recover for alleged fraudulent representations 
made by defendant to induce plaintiff to take a policy 
of life insurance, it was competent for plaintiff to 
show his own ignorance of life insurance and defend- 
ant’s familiarity with it.—MCKINDLEY V. DREW, Vt., 37 
Atl. Rep. 285. 


59. DEED—Capacity of Grantor—Presumption.—The 
presumption of law is thatthe grantorina deed was 
sane and competent at the time of its execution.— 
SNODGRASS V. KNIGHT, W. Va., 278. E. Rep. 233. 


60. DEEDS—Easement.—A deed of ‘‘a parcel of land 
for the purposes of a road” conveys only an easement. 
—WASON V. PILZ, Oreg., 48 Pac. Rep. 701. 

61. DEED — Estate Conveyed.—A deed of property to 
“L, wife of E,” contained no words of inheritance in 
the granting clause, while the habendum clause read as 
follows: “To have and to hold the said lotsto the said 
L, to the children of her body begotten by the said E, 
to her heirs, executors, and to the assigns of the said 
Land K, forever:” Held, that such deed conveyed a 
life estate to the grantee, L, with an estate in fee in 
expectancy to heror her heirs, orto the assigns of 
herself and E, subject to a contingent life estate in her 
children begotten by E.—DOWNING V. BIRNEY, Mich., 
70 N. W. Rep. 1006. 


62. DEED — Evidence — To Show Consideration.—A 
deed for a church site, which, as a part of the consid- 
eration therefor, provided that “said church, when on 
Said site, shall, when notin use by the party of the 
second part hereto, be open for use to the following 
orthodox denominations, to-wit,” created a valid trust 
in the property in favor of the denominations named, 
which may be enforced in equity.—WHITE v. RICE, 
Mich., 70 N. W. Rep. 1024. 





63. DESCENT AND DISTRIBUTION.—The personal prop- 
erty of an intestate, who leaves neither wife nor child, 
passes to such of his brothers and sisters as survive 
him, and to the legal representatives of those who 
died before him; and children of a predeceased brother 
take in a representative character, and subject to the 
indebtedness of their principal to the intestate.—MaR- 
TIN V. MARTIN, Ohio, 46 N. E. Rep. 981. 

64. DOWER — Parties.—A bill to recover dower in 
lands sold on execution as one tract, during the hus- 
band’s life, properly joins all persons claiming an in- 
terest therein, though they claim different parts 
thereof in severalty.—SANDERS V. WALLACE, Ala., 21 
South. Rep. 947. 

65. ELECTIONS—Contests.—Under Grand Rapids City 
Charter 1877, tit. 10, §4, making the common couneil 
judge of the election and qualification of its own mem- 
bers, and authorizing it to determine contested elec- 
tion, such duty falls on the new body; title 2, § 20, pro- 
viding that the council ofthe preceding year shall 
meet after election, and determine what persons are 
duly elected, referring only to officers, the determina- 
tion of whose election is not vested elsewhere.—HILTON 
v. COMMON COUNCIL OF CITY OF GRAND RAPIDS, Mich., 
70 N. W. Rep. 1043. 

66. ELECTIONS—Nomination—Electors’ Certificate.— 
Under Hill’s Ann. Code, ch. 3,relating to nominations, 
a candidate nominated by an elector’s certificate is 
not entitied to be designated on the ballot as the 
nominee of a political party, though he was so desig- 
nated in the certificate, and the party made no adverse 
nomination.—STATE V. ELLIOTT, Wash.,48 Pac. Rep. 
784. 

67. EMINENT DOMAIN—Compensation.—In condemna- 
tion proceedings, the denial of a separate trial to the 
owner of one of several parcels will not be interfered 
with where there is no abuse of discretion, under Rev. 
St. 1874, ch. 47,§ 5, providing that any number of sepa- 
rate parcels may be included, and that the compensa- 
tion for each shall be assessed separately by the same 
or different juries.—BRAUN V. METROPOLITAN WEST 
SIDE EL. R. Co., Ill., 46 N. E. Rep. 974. 


68. EMINENT DOMAIN — Condemnation—Evidence.— 
In proceedings to condemn real estate for use of an 
elevated railroad, witnesses testifying to the effect of 
such use on the value of the part of the property not 
taken and adjacent to that taken may state their pre- 
vious experience as tothe effect of an elevated rail- 
road on adjacent property as to its rental and market 
values, but not how other property was specifically 
injured. — METROPOLITAN WEST SIDE EL. R. Co. v. 
WHITE, Ill., 46 N. E. Rep. 978. 


69. EQUITABLE LIEN—Agreement as to Bonds.—One 
B, for the purpose of enabling the firm of L & Co., to 
borrow money to take up notes on which B was in- 
dorser, loaned L. & Co. $15,000 of bonds, on which they 
obtained the desired loan. Subsequently, L. & Co. de- 
siring to obtain credit from the firm of W & Co., who 
knew these facts, B, at W & Co.’s request, wrote them 
a letter saying: “The loan of $15,000 Memphis bonds, 
made by me for the use of L & Co., is with the under- 
standing that any indebtedness they may be owing 
you at any time shall be paid before the return to me 
ofthese bonds or the value thereof, and that these 
bonds or the value thereof are at the risk of the busi- 
ness of L & Co.,so far as any claim you may have 
against L & Co. isconcerned:” Held, that an equitable 
lien upon the bonds was thereby created in favor of 
W &Co., and that B became bound not to assert, as 
against W &Co., a claim upon the assetsof L & Co., 
for the value of the bonds.—WALKER V. BROWN, U. 8. 
8. C.,178. C. Rep. 453. 

70. Equiry—Cancellation of Forged Deed.—A suit in 
equity to annul a forged deed of land, and have it can- 
celed, and the record of it declared void, brought by 
the legal owner of the land, who is the grantor named 
in the forged deed, or the party holding title from such 
grantor, who institutes suit to annul such forged deed 
while he is out of possession, is not taken out of equi- 
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table jurisdiction by the fact that the deed is void. It 
is not necessary, before bringing such suit, that the 
legal owner should establish his title and obtain pos- 
session of the land by ejectment at law.—HOOPEs V. 
DEVAUGHN, W. Va., 27S. E. Rep. 251. 

71. EVIDENCE — Checks — Bona Fide Purchaser.—A 
check won by W in gambling was cashed by plaintiff 
under circumstances tending to put him on notice. An 
hour later, plaintiff and W went togetber to the saloon 
where the check was won, where plaintiff said that he 
had then paid only part of the amount of the check, 
and wished to settle the matter: Held, that statements 
of W, not in the presence of plaintiff, that he had won 
the check at cards, and that plaintiff was going to cash 
itfor him, were admissible, both as part of the res 
geste and as the declaration of a co-conspirator before 
the completion of the conspiracy.—HARRINGTON v. 
BouTTE & B. Min. Co., Mont., 48 Pac. Rep. 759. 


72. EVIDENCE—Trusts — Parol Evidence.—Parol Kvi- 
dence is admissible to show that a written assign- 
ment of book accounts, absolute in form, was made 
with the understanding that the assignee should col- 
lect the accounts, and hold the proceeds as a trust 
fund for the assignor’s creditors.—MATTHEWS V. Fors- 
LUND, Mich., 70 N. W. Rep. 1105. 

73. EXECUTION—Wrongful Sale.—An undivided half 
interest in logs belonging to plaintiffs was sold as the 
property of another under execution in favor of de- 
fendants. Plaintiffs being informed by lawyers, and 
believing in good faith, that the title passed, sold the 
other half interest to the purchasers: Held,that the 


delivery of the logs was not voluntary, and plaintiffs ' 


could recover damages.—CLORE V. DAVIS, Ky., 408. W. 
Rep. 380. 

74. EXTRADITION—Fugitive from Justice.—One con- 
victed and sentenced for a crime, and whose term of 
sentence has not expired, is “charged” with the crime, 
within Const. U.S. art. 4, § 2, requiring to be delivered 
up a person charged in any State withacrime, who 
shall flee from justice, and be found in another State. 
—DRINKALL V. SPEIGEL, Conn., 36 Atl. Rep. 830. 

75. EXTRADITION—Habeas Corpus.—On habeas corpus 
to release one held under commitment for extradition 
by a commissioner, the only matter of evidence to be 
considered is whether there was any legal evidence at 
allupon which the commissioner could decide that 
there was evidence sufficient to justify commitment.— 
EX PARTE BRYANT, U.S.8.0.,1758. C. Rep. 744. 


76. FEDERAL COURTS—Appeal from Court of Claims.— 
Where a judgment of the court of claims was absolutely 
reversed for an error as to interest, and the cause re- 
manded for further proceedings, and after the filing of 
mandate and motion for judgment for the principal 
without interest, but before the entry of judgment, the 
statute on which the proceeding was based, which 
conferred a mere gratuity, was repealed, the court of 
claims had no jurisdiction to enter judgment.—IN RE 
HALL, U. 8.8. C., 178. C. Rep. 723. 


77. FEDERAL CourTs—Certificate from Circuit Court 
of Appeals.—When questions certified tothe supreme 
court by a circuit court of appeals under the judiciary 
act of 1891 are so general in their nature as to require 
the court to determine all questions of law which may 
be lurking in the record, the certificate will be dis- 
missed.—CRoOss V. Evans, U.S. 8S. C.,178. C. Rep. 733. 

78. FEDERAL CourTs—Conflicting Jurisdiction.—Under 
the act of March 1, 1895, giving the United States courts 
in the Indian Territory, after September 1, 1896, juris- 
diction of all offenses against the laws of the United 
States committed in said territory, except such cases as 
certain other courts “shall have acquired jurisdic- 
tion of before that time,” one of the courts named did 
not acquire jurisdiction by the mere commission of an 
offense within its jurisdiction, or by the issuing ofa 
warrant not served, before September 1, 1896.—Ex 
PARTE JOHNSON, U. 8.8. C.,178. C. Rep. 735. 

79. FEDERAL CouRTs—Jurisdiction of Supreme Court. 
—Where an ‘‘agreed case” in a State trial court pre 


sented no issue as to the validity of a State statute 
but simply the question of its construction, and only 
the question of construction was considered by the 
highest court of the State on appeal, the supreme 
court cannot take jurisdiction upon the ground that 
the statute, as construed by that court, impairs the 
obligation of a contract, and denies the equal protec. 
tion of the laws. The mere tact that there was a mo- 
tion to set aside the judgment of an intermediate ap. 
pellate court, on the ground that it had no jurisdiction, 
because the validity of the statute under the constitu- 
tion of the United States was involved, which motion 
was denied, was not a sufficiently definite tender of 
the constitutional question.—LOUISVILLE & N. R. Co. 
v. CITY OF LOUISVILLE, U. 8. 8. C., 17S. C. Rep. 725, 


80. FRAUD—Pleading.—In a charge of fraud and mis. 
representation, the facts showing such fraud and mis. 
representation must be pleaded; but this does not re- 
quire that the probative or evidential facts shall be 
stated. It is sufficient if ultimate facts are alleged, 
which show the falsity of the representations.—JouHn- 
STON V. SPENCER, Neb., 70 N. W. Rep. 982. 


81. FRAUDS, STATUTE OF—Contract.—A contract by 
which the purchaser of a partner’s interest in a firm 
agrees as a part of the consideration to pay an indebt- 
edness of the firm, is not one to answer for the debt of 
another, within the statute of frauds, and may be en- 
forced, though not in writing.—DICKSON v. CONDE, 
Ind., 46 N. E. Rep. 998. 


82. FRAUDS, STATUTE OF—Memorandum of Sale.—A 
note or memorandum of contract for the sale of real 
estate, in the form of a letter addressed to a third per- 
son which describes the land to be conveyed, and 
which admits payment in full of the contract price, is 
sufficient under the statute of frauds, although the 
amount of such contract price andthe kind of deed 
to be executed are not stated; and unless the contract 
evidenced by such note or memorandum is affected by 
fraud or other inequitable circumstance, the courts 
are bound to order its specific performance.—MILLER 
v. KANSAS City, FT. 8. & M. R. Co., Kan., 48 Pac. Rep. 
853. 


83. FRAUDS, STATUTE OF—Order — Acceptance.—An 
unconditional verbal promise to pay a written order 
is an acceptance of such order, and, if founded ona 
sufficient legal consideration, is binding on the ac- 
ceptor. The debt, default, or misdoing of another is 
not a sufficient consideration to exempt such promise 
from the operation of the statute of frauds.—BARNETT 
v. BOONE LUMBER Co., W. Va., 278. E. Rep. 209. 


84. FRAUDULENT CONNEYANCES—Husband and Wife. 
—That one-fourth the cost of a house and lot conveyed 
to the wife, and intended as a home, was paid for out 
of money furnished by the husband for support of the 
family, does not render the conveyance void as to the 
husband’s prior creditors.—GREENE V. BUCKLER, Ky., 
40S. W. Rep. 382. 

85. FRAUDULENT CONVEYANCES—Notice.—In an ac- 
tion to set aside a conveyance of land from husband to 
wife in fraud of plaintiff's equitable rights, though the 
wife paid a valuable consideration, the burden was on 
her to show that she took without notice of plaintiff's 
rights, the rule casting such burden on her not being 
affected by Comp. St. 1887, div. 5, § 232, declaring that 
the provisions of the chapter (relating to convey- 
ances) shall not impair the title of a purchaser for 
value unless it appears that he had notice of the fraud- 
ulent intent of his grantor, or of the fraud rendering 
the grantor’s title void.—LEWIS V. LINDLEY, Mont., 48 
Pac. Rep. 765. 

86. FRAUDULENT CONVEYANCE—Right of Creditor— 
Note.—The holder of a note does not lose the right to 
attack the validity of a conveyance of property by aD 
indorser thereon by renewals of the note subsequently 
to the conveyance, where the liability of the indorser 
is continued by his indorsement of the renewal notes. 
—PRESTON NAT. BANK OF DETROIT V. PIERSON, Mich., 





70 N. W. Rep. 1013. 




































Vou. 44 


CENTRAL LAW JOURNAL. 


525 








87. GUARANTY—Defenses.—Persons who guaranty to 
arailroad company the repayment of money to be ex- 
pended by it for another railroad company, under a 
contract between such companies, cannot, after such 
money has been expended, defend a suit upon their 
guaranty by alleging and showing a lack of power in 
such first-mentioned company to enter into the con- 
tract with its obligee.—ALEXANDRIA, A. & FT.S.R. 
Co. Vv. JOHNSON, Kan., 48 Pac. Rep. 847. 


88. GUARANTY—Notice of Acceptance.—A letter writ- 
ten by defendant to plaintiffs, stating that ‘‘L desires 
to make purchases from your firm. I will engage to 
secure sales you make [him] in the sum of $300,” is not 
a guaranty but an original undertaking to become 
binding on its delivery; so that notice of its acceptance 
is not necessary.—NEWCOMB BROS. WALL PAPER CO. V. 
EMERSON, Ind., 46 N. E. Rep. 1018. 


89. GUARANTY — Subrogation.—Where guarantors of 
notes secured by trust deed paid the notes, and ob- 
tained an assignment of the notes and deed, their 
rights against the principal debtor were derived from 
subrogation, and not from the assignment, and were 
limited to recovery of the amount paid, with legal in- 
terest (excluding interest and attorney’s fees stipu- 
lated in the notes), and to foreclose for such amount. 
—CLEVELAND V. CARR, Tex., 408. W. Rep. 407. 


90. GUARDIAN AND WARD — Purchase for Ward.— 
Where a guardian, in pursuance ofthe request in writ- 
ing of his ward, purchases for her a horse, and ex- 
ecutes his notes as guardian for the purchase money, 
and she accepts and uses the horse for several years, 
and finally trades it for a horse and colt, which she 
afterwards sells, and receives the proceeds, although 
the guardian, by executing such note, becomes -per- 
sonally liable forthe purchase money, this fact does 
not relieve the estate ofthe ward from liability for 
said purchase money.—WALLACE V. NEALE, W. Va8., 27 
8. E. Rep. 227. 


91. HOMESTEAD — Abandonment.—The temporary 
non-occupancy of a part of a homestead, where entire 
dominion over the same is not surrendered, does not 
necessarily operate as a waiver or abandonment of 
the “homestead right.—PITNEY V. ELDRIDGE, Kan., 48 
Pac. Rep. 854. 

92. HOMESTEAD — Improvements.—W here the owner 
executed a deed of trust, in which his wife did not 
join, to secure a debt for improvements placed on the 
property under contract, the lien thereby created was 
























superior to a homestead claim arising subsequently in 
the wife’s favor.—HEATHERLY V. LITTLE, Tex., 40 8. 
W. Rep. 445. 





93. HUSBAND AND WIFE—Husband as Agent.—A hus- 
band may act as the agent of his wife in the manage- 
ment of her separate trade and business.—HARRIS V. 
WEIR-SHUGART CO., Neb., 70 N. W. Rep. 1118. 

94. HUSBAND AND WIFE — Loan to Wife for Neces- 
saries.—A husband is not liableto one who loaned 
money to his wife forthe purchase of necessaries, un- 
less the lender furnished the necessaries, or saw that 
the money was laid out in their purchase.—MARSHALL 
V. PERKINS, R. I., 37 Atl. Rep. 301. 

95. HUSBAND AND WIFE—Wife’s Liability as Surety.— 




















Under Code, § 2349, forbidding a wife to become surety 
for her husband, a note given for money borrowed by 
the husband, and a mortgage of the wife’s separate ¢s- 
tate in both of which she joins as surety, are void as 


to her,though the money was used to improve her 
land.—RICHARDSON V. STEPHENS, Ala., 21 South. Rep. 
949. 

9%. INJUNCTION — Protecting De Facto Officer.—A 
court of equity has jurisdiction to protect by injunc- 
tion the incumbent of an office in the exercise of its 
duties without interference until the title to the office 
can be adjudicated, where such incumbent has duly 
qualified, and is in possession under a certificate of 
election issued by the proper officer, and regular on 
its face.—STATE V. SUPERIOR COURT OF SNOHOMISH 
OUNTY, Wash., 48 Pac. Rep. 741. 





97. INSOLVENCY—Preference.—Exempted property is 
a personal privilege ofthe debtor. He may waive it, 
and does waive it when he conveys the property to an- 
other; and if the conveyance works a fraudulent pref- 
erence under the insolvent lawthe assignee may re- 
cover the property or its value.—WYMAN V. Gay, Me., 
87 Atl. Rep. 325. 

98. INSOLVENCY — Wages as Preferred Claims.—Aet 
February 20, 1891, provides that claims for wuges for 
labor performed within 90 days next preceding an as- 
signment for creditors shall be preferred; that the 
laborer shall present a sworn statement ofthe claim 
tothe assignee within 30 days; and that,if itis con- 
tested, claimant shall proceed by verified complaint as 
in an action atlaw: Held that, after the sworn state- 
ment has been presented by the laborer personally, 
the claim is assignable, so that the assignee may sue 
in his own name in case of contest.—FALCONIO V. LAR- 
SEN, Oreg., 48 Pac. Rep. 708. 

99. INSURANCE — Arbitration.—An award fixing the 
amount ofa loss under a fire insurance policy, by ap- 
praisers provided for in the policy, and also acting un- 
der a written submission executed by the parties after 
the fire, which constituted them arbitrators, cannot be 
impeached in an action at law on the ground that the 
appraisers refused to consider, or to include in the 
award, the loss on so much of the property as was to- 
tally destroyed, when such loss was clearly within the 
submission and was covered by the terms of the 
award.—GEORGIA HOME Ins. CO. Vv. KLINE, Ala., 21 
South. Rep. 958. 

100. INSURANCE — Limitations.—Where an insurance 
policy contains the provision ‘“‘that when a policy is is- 
sued upon the interest of a mortgagee|the assured must 
first exhaust the primary security before he can re- 
cover the amount of insurance,” and another clause, 
providing ‘‘no suitor action against this company 
upon this policy shall be sustainable iu any court of law 
or equity unless commenced within six months after 
the loss or damage shall occur,” such provisions being 
inconsjstent, the ordinary statute of limitation would 
be applicable to such cases.—DWELLING-HOUSE INS. Co. 
v. KANSAS LOAN & TRUST CO., Kan., 48 Pac. Rep. 891. 

101. INSURANCE — Ownership — Title.—There was no 
breach. by insured of a warranty of sole and undis- 
puted ownership and of title in her own name, where 
at the date ofthe application she was in possession 
under a contract for a deed, and had performed all the 
conditions required by the contract up to that date.— 
BAKER V. STATE INS. CO., Oreg., 48 Pac. Rep. 699. 

102. INTOXICATING LIQUORS—Violation of Law.—Entry 
of a saloon by the bartender at a time when the sale of 
liquor is forbidden, without the proprietor’s knowl- 
edge, and against his orders, does not render the pro- 
prietor liable, under Acts 1895, p. 248, §3 (Nicholson 
Law), forbidding him to“‘permit” any person except 
members of his family to enter at such times.—WILSON 
v. STATE, Ind., 46 N. E. Rep. 1050. 

103. JOINDER OF ACTIONS.—Under the laws of the 
State of Kansas an action forthe partition of real es- 
tate can be joined with an action for the recovery of 
the rents and profits thereof.—EDDE Vv. PAsH-PaH-O, 
Kan., 48 Pac. Rep. 884. 

104. JUDGMENT—Collateral Attack.—A judgment can- 
not be impeached ina collateral action by extrinsic 
evidence‘to show, in,contradiction of the record, that 
service was notin fact.made onthe defendant.—AL- 
LURED V. VOLLER, Mich., 70 N. W. Rep. 10387. 

105. JUDGMENTS — Collateral Attack.—Where a con- 
stable justified a seizure under an execution on a judg- 
ment against a guarantor, which recited that it had 
been shown to the court that the principal debtor was 
insolvent, and his residence unknown, and that the 
suit had been dismissed as against him, assuming that 
under Rev. St. 1895, arts. 1208, 1204, proof of such facts 
was essential to validity of the judgment, it must be 
presumed on collateral attack that legal proof was 
made.—PARLAN & ORENDORFF CO. v. CANTRELL, Tex., 
40S. W. Rep. 417. 
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106. JUDGMENT BY CONFESSION — Fraud.—The fact 
that a bona fide creditor, without knowledge of his 
debtor’s insolvency, procured a confession of judg- 
ment, is not evidence in itself of an intent on the part 
of plaintiff in such judgment to delay or defraud other 
creditors of defendant.—WARREN v. HUNT, Ala., 21 
South. Rep. 939. 

107. JUSTICES OF THE PEACE — Practice.—It is not re- 
versible error for a justice of the peace to enter judg- 
ment in a criminal case on a piece of paper and trans- 
fer the entry to his docket after adjournment.—HOL- 
LEY V. STATE, Miss., 21 South. Rep. 223. 

108. LANDLORD AND TENANT — Mortgage.—Under a 
lease stipulating that the crops raised on the demised 
premises shall be the property of the landlord til! the 
rent is fully paid, the title to the crops does not vest in 
the tenant tillthe rent is paid; and hencea chattel 
mortgage executed before that time is subject to the 
landlord’s claim for rent, though the lease be unre- 
corded.—BRODERS V. BOHANNON, Oreg., 48 Pac. Rep. 
692. 

109. LANDLORD AND TENANT—Possession of Landlord. 
—In this State, when the purchaser of land under a 
contract for a deed goes upon the same, and crops it 
for a number of years, and exercises all the acts of 
ownership and possession over the same necessary to 
obtain the full beneficial use of the land, he is in actual 
possession thereof, although he may never have lived 
upon the land or fenced any portion thereof.—-_NEARING 
v. Coop, N. Dak., 70 N. W. Rep. 1044. 


110. LANDLORD AND TENANT—Rent — Conditional Re- 
newal.—A tenant under a lease containing a provision 
for renewal, who remained in possession after the ex- 
piration ofthe term without any written extension, 
and then removed, may defend against an action on 
the lease to recover rent accruing after his removal by 
showing that at the expiration of tha term the prem- 
ises were untenantable, and he remained in posses- 
sion under an agreement by the landlord to repair, in 
which case the lease was to be renewed, and that the 
landlord failed to perform the condition.—FISHER V. 
NERGARARIAN, Mich., 70 N. W. Rep. 1009. 


111. LimITaTIONS—Contract of Attorney.—A cause of 
action on a quantum meruit for services rendered by an 
attorney who for over three years has been paid each 
month, and who has executed monthly vouchers ac- 
knowledging payment in full of all claims to date, 
arises at the end of each month. — ENNIs V. PULLMAN 
PALACE-CAR CoO., I11.,46 N. E. Rep. 439. 


112. LIMITATION OF ACTIONS — Death of Debtor.—The 
provisions of Comp. St. 1887, div. 2, § 155, requiring the 
holder ofaclaim against a decedent to bring action 
thereon within three months from its rejection by the 
executor or administrator; and of section 162, suspend- 
ing the right to issue execution on a judgment against 
a decedent rendered in his life-time,—do not affect the 
running of the general statute of limitations (division 
1,§ 41) against an action on a judgment; and under 
such statute the action is barred in six years, the only 
time to be excluded on account of the death of the 
judgment debtor being that intervening between the 
date of his aeath and the qualification of his executor 
or administrator.—WHITESIDE V. CATCHING, Mont., 48 
Pac. Rep. 747. 

113. LIMITATION OF ACTIONS — Evidence. — Where 
plaintiff relied on defendant’s absence from the State, 
without known attachable property therein, to arrest 
limitations, defendant’s statement to athird person 
that he had been in the hote!} business for 17 years, and 
that, with the exception of 1 year, the places where he 
had kept hotel and where he spent his summers were 
all out of the State, was evidence that during said 
period he resided out of the State. —- BURNHAM Vv. 
COURSER, Vt., 37 Atl. Rep. 289. 

114. MANDAMUS—Limitations. — Limitations begin to 
run against a mandamus proceeding to compel the 
proper officers to levy a tax to pay warrants issued by 
a swamp-land district at the time a cause of action on 





the warrants accrues, and not at the time demand ig 
made on the officers to levy the tax.—BARNES V. GLIDE, 
Cal., 48 Pac. Rep. 804. 

115. MANDAMUS — Railroad Company — Passenger 
Train.—Mandamus will lie to.compel a railroad to run 
a passenger train.—PEOPLE V. ST. Louis, A. & T. H.R. 
Co., I1l., 45 N. E. Rep. 824. 

116. MARINE INSURANCE — Conflict of Laws. — A con- 
tract of marine insurance made by an English com- 
pany, in this country, upon a cargo to be exported to 
Portugal, which specially provides that in case of loss 
the amount of damages are to be paid at the office of 
the company in London, the adjustment to be made 
according to the usager of Lloyds, being a contract to 
be performed in England, is governed by the English 
law. — LONDON ASSURANCE V. COMPANHIA DE MOAGENS 
Do BARREIRO, U. 8.8. C.,17S8. C. Rep. 785. 


117. MARRIED WOMAN — Abandoned Wife — Separate 
Estate. — A married woman who has been wholly 
abandoned by her husband, permanently residing in 
another State or foreign country, under the rules of 
the common law, as settled by the various decisions of 
the various courts of the United States, is restored to 
all the powers of a feme sole as to her separate prop- 
erty. This rule has been extended, modified, or abro- 
gated by the statutory enactments of various States,— 
—BUFORD V. ADAIR, W. Va., 27S. E. Rep. 260. 


118. MARRIED WOMAN — Husband as Agent.—When a 
married woman employs her insolvent husband as 
such an agent, the transaction will be carefully 
scrutinized; but if there is evidence that the business 
was established by her with her own money, and no 
evidence that money or capital of the husband was 
embarked therein, or that his employment was a de- 
vice to shield from his creditors’ property or money 
which ought to be devoted to the payment of his debts, 
then the profits and earnings of the business will be- 
long to the married woman, though partly due to the 
business ability, experience, and energy of her hus- 
band.—TAYLOR V. WANDS, N. J., 37 Atl. Rep. 315. 


119. MARRIED WOMEN — Separate Estate—Covenants. 
—When the husband of a married woman joins ina 
deed of her separate real estate, covenanting that she 
is seised thereof, and has good right to convey with 
covenants of warranty aud quiet enjoyment, his cove- 
nants do not run with the land, unless it appears that 
he, as well as his wife, is in possession of the land, and 
delivers such possession tothe grantee. — MYGATT V. 
CoE, N. Y., 46 N. E. Rep. 949. 

120. MASTER AND SERVANT — Assumption of Risk. — 
The rule that a servant, while performing his duties, is 
bound to take notice of the ordinary operation of 
familiar natural laws, and to govern himself accord- 
ingly, applied to the allegations of acomplaint ina 
personal injury action.—SWANSON V. GREAT NORTHERN 
Ry. Co., Minn.,70 N. W. Rep. 978. 

121. MASTER AND SERVANT—Fellow-servants.—Where 
a brakeman was struck by a passing switch engine 
while he was inspecting the couplings of his train, 
and such engine was not engaged in any service, or 
performing any act, in reference to said train, the 
members of the two train crews were not ‘‘engaged in 
acommon service” so as to be fellow-servants, within 
Rev. St. 1895, arts. 4560/, 4560g.—PATTERSON V. HOUSTON 
&T.C.R. Co., Tex., 40S. W. Rep. 442. 

122. MASTER AND SERVANT—Negligence.—A master is 
not liable to an employee for using a cast-iron bend in 
the blow-off pipe ofa boiler, that being usually em- 
ployed, though there are other and safer bends known 
and in general use. — INNES V. CITY OF MILWAUKEE, 
Wis., 70 N. W. Rep. 1064. 

123, MASTER AND SERVANT — Negligence.—A railroad 
rule requiring employees making couplings to ex 
amine the coupling apparatus, and not make the 
coupling if anything was in dangerous condition, was 
not violated by a brakeman, who, observing, a8 he 
was about to make a coupling, that the link would not 
enter the drawhead of the standing car, immediately 
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desisted from the attempt to make the coupling, 
started to go from between the cars, and was struck in 
the eye by asliver or iron detached by their contact. 
—DENVER, T. & Ft. W. R. Co. v. SMocK, Colo., 48 Pac. 
Rep. 681. 

124. MASTER AND SERVANT—Fellow-servants. — A rail- 
road company is not liable for injury to a brakeman of 
one train from the failure of the conductor and engi- 
neer of another to observe rules of the company 
whereby a collison occurred, they being fellow-serv- 
ants.—NORTHERN Pac. R. Co. v. Portrier, U. 8. 8. C., 17 
8. C. Rep. 741. 

125. MECHANICS’ LIENS—Pleading.—A complaint by a 
lien claimant must affirmatively show that the claim 
of lien filed by him contained all the statements pre- 
scribed by Hill’s Ann. Laws, § 3678; an averment that, 
“in accordance with the statute,” he filed a claim of 
lien, being insufficient. — SMITH Vv. WILKINS, Oreg., 48 
Pac. Rep. 708. 

126. MECHANIC’sS LIEN—Principal Contractors.—W here 
one who has individually contracted for the construc- 
tion of a house takes in a partner, and, though the 
owner refuses to allow the firm name to be substituted 
as contractor, the firm contract for the necessary ma- 
terials and labor, and fully perform the contract, with 
the knowledge of the owner, and the material-men and 
laborers deal with the firm as principal contractors, 
the firm are principal contractors, within Sanb. & B. 
Ann. St. § 3315, entitling a subcontractor of a principal 
contractor to a lien.—VAN HORN V. VAN DYKE, Wis., 70 
N. W. Rep. 1067. 


127. MECHANICS’ LIENS — Property not Contiguous.— 
No cause of action is stated by acomplaint to fore- 
close a mechanic’s lien on mining claims,a tract of 
land, several town lots in different blocks, and other 
property, where it neither alleges that the property 
sought to be charged is contiguous nor that the ma- 
terials for which lien is claimed were furnished un- 
der one contract, but, on the contrary, shows that 
such materials were furnished during a period of 15 
months, and were principally timbers for developing 
mines, which are ordinarily contracted for in small 
quantities, though it does allege that all the property 
was operated as one mining plant, and the materials 
furnished on the credit ofthe whole property.—BIG 
BLACKFOOT MILLING CO. V. BLUE BIRD MIN. Co., Mont., 
48 Pac. Rep. 778. 

128. MECHANIC’S LIEN—Sale of Land. — Where, upon 
a sale of land, fer a price payable, partly in hand, the 
balance in installments, the title remaining in the 
vendor to be conveyed to the vendee upon full pay- 
ment of the purchase price, the vendee is put into pos- 
session, and proceeds to erect a building thereon, the 
lien of a material-man for material furnished for such 
building touches the interest of the vendee only. 
This interest isthe value of the property to be con- 
veyed, including any improvements placed thereon, 
less the unpaid purchase money.—MUTUAL AID BUILD- 
ING & LOAN Co. V. GASHE, Ohio, 46 N. E. Rep. 985. 


129. MINES AND MINERALS — Following Dip. — Where 
the vein enters a claim on one side, and passes out on 
the same side, and does not run approximately 
parallel to the side lines, such side line must be 
treated as an end line, within Rev. St. U. 8. § 2322, 
providing that the owner of the apex of a vein cannot 
follow the dip outside the verticial plane of the ‘‘egd 
lines.’-—CATRON V. OLD, Colo., 48 Pac. Rep. 687. 


130. MINES AND MINING — Tunnel Claims.—The right 
given by Rev. St. § 2323,to a vein discovered in a tun- 
nel, dates, by relation, back to the time of the location 
of the tunnel site, and the right of locating the claim 
to the vein arises upon its discovery in the tunnel, 
and may be exercised by locating the full length of 
1,500 feet on either side of the tunnel, or in such pro- 
portion thereof on either side as the locator may de- 
sire. Such a location therefore gives superior right as 
against a surface location made after location of the 
tunnel, but before discovery of the vein therein. — EN- 





TERPRISE MIN. UO. V. RICO-ASPEN CONSOL. MIN. CO., 
U.S.8.C.,178. E. Rep. 762. 

131. MINES AND MINING—Tunne! Locations.—The dis- 
covery of a vein in a tunnel, worked according to Rev. 
St. § 2323, gives a right to the possession of the vein to 
the same length as if discovered from the surface, and 
a location on the surface is not essential to a continu- 
ance of that right.—CAMPBELL V. ELLET, U.S. 8. C.,17 
8. C. Rep. 765. 

132. MINING CLAIM—Forfeiture.—A person who makes 
a relocation of a mining claim, on the ground that the 
owner, after a due location, incurred a forfeiture by 
failure to comply with Rev. St. U. 8. § 2324, requiring 
that ‘‘not less than $100 worth of labor shall be per- 
formed or improvements made during each year,” till 
the claim is patented, must establish the forfeiture by 
a preponderance of the’evidence.—DIBBLE V. CASTLE 
CHIEF GOLD MIN. Co., 8. Dak., 70N. W. Rep. 1055. 

133. MINING CLAIM—Patent—Title.—In a law action, 
the fact that the vein disclosed inthe discovery shaft 
of a patented mining claim departs from the side lines 
of the claim as marked upon the surface cannot be 
shown for the purpose of invalidating the patent as to 
that part of the claim which lies beyond the point of 
such departure.—ARGONAUT CONSOL. MINING & MILL- 
ING CO. V. TURNNR, Colo., 48 Pac. Rep. 685. 

134. MORTGAGE—Assignment—Foreclosure.—After de- 
cree in mortgage foreclosure suit, one of the mort- 
gagors applied to B for $3,000to purchase the decree. 
B paid that amount to the mortgagee, and one of the 
mortgagors paid the necessary balance, and B took 
from the mortgagee an assignment of the mortgage 
and decree. There was no agreement asto when the 
$3,000 should be repaid, or extending time before which 
sale should be made, or limiting the right of Bin any 
way to enforce the decree: Held, that this did not 
amount to the making of a new mortgage, 80 as to re- 
quire a new decree before saie.—WALKER V. LILLI- 
BRIDGE, Mich., 70 N. W. 1081. 

135. MORTGAGES—Deficiency Judgment.—Where the 
entire mortgaged premises have been sold to satisfy a 
decree for a part of the debt, which has matured, and 
after its payment from the proceeds there remains 
less than the amount of the mortgage yet to mature, a 
personal judgment for the deficiency cannot be ren- 
dered before the deficiency becomes due by the terms 
of the mortgage.—PACKARD V. KINZIE AVE. HEIGHTS 
Co., Wis., 70 N. W. Rep. 1066. 

136. MORTGAGE—Notice—Bona Fide Purchaser.—The 
recital, in a recorded deed to land, of a prior mort- 
gage thereon, charges the grantee and subsequent 
purchasers and mortgagees under him with notice of 
such mortgage, although it has not been recorded.— 
TAYLOR V. MITCHELL, Kan., 48 Pac. Rep. 859. 

137. MORTGAGE BY HUSBAND TO WIFE.—Gen. St. 1894, 
§ 5534, in part reads as follows: “No contract between 
a husband and wife, the one with the other, relative 
to the real estate of either or any interest therein shall 
be valid:” Held that, although B and her husband 
had separated, a mortgage executed by him to her on 
his real estate was invalid, and constituted no lien 
upon such estate.—PHILLIPS V. BLAKER, Minn., 70 N. 
W. Rep. 1082. 

138. MORTGAGE ON HOMESTEAD—Mistake—Res Judi- 
cata.—Though a mortgage by a husband and wife, 
which, by mistake of all the parties, covers their home- 
stead, is void, if the mortgagors appear and defenda 
suit to foreclose, and the mortgagee, without fraud, 
procures a decree of foreclosure before the mistake is 
discovered, the decree is conclusive against the mort- 
gagors either ina direct proceeding to set it aside or 
in a collateral attack.—AYRES V. PARRISH, Tex., 408. 
W. Rep. 435. 

139. MUNICIPAL CORPORATIONS—Assessments.—Under 
Milwaukee City charter (Laws 1874, ch. 184, as amended), 
making payment or tender of ali legal taxes unpaid 
on any property a condition precedent to an action by 
the owner to set aside an assessment or special tax on 
it, a failure to comply with such provision is waived 
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unless taken advantage of by demurrer or by pleain 
abatement.—WELLS V. CITY OF MILWAUKEE, Wis., 70 
N. W. Rep. 1071. 

140. MUNICIPAL CORPORATION — Change of Street 
Grade.—Where a town, in grading its streets, raises 
the grade so as to cast the surface water on an ad- 
joining lot occupied by a storeroom, if the grade of 
such street is not raised in violation of the constitu- 
tution, or some statute law, or the charter of the town, 
no action can be maintained by the adjoining lot 
owner for damages sustained by reason of casting said 
svrface water on said adjoining lot, unless the surface 
water is collected in a body and cast upon said lot.— 
YEAGER V. TOWN OF FAIRMONT, W. Va., 27S. E. Rep. 
234. 

141. MUNICIPAL CORPORATION — Contracts — Shade 
Trees.—A city of the second class may contract for 
planting, maintaining, and protecting shade trees on 
its streets, and for the purpose of paying for the same 
may make assessments and collect taxes in the same 
manner as provided for assessing and collecting taxes 
for sidewalks.—HELLER V. CITY OF GARDEN CITy, Kan., 
48 Pac. Rep. 841. 

142. MUNICIPAL CORPORATIONS — Electric Lighting— 
Contracts.—A contract for the electric lighting of a 
city provided for the furnishing of 100 lights, war- 
ranted to light the territory then lighted by gas, and 
provided also for the lighting of the public buildings, 
for each eight lights used therein one to be deducted 
from the 100 street lights contracted for. Lights were 
furnished for buildings, reducing the number of street 
lights to 92: Held, that such reduction left no room 
for the operation of the warranty, and hence evi- 
dence ef breach thereof was inadmissible in an ac- 
tion for the use of the lights. —BRUSsH ELECTRIC LIGHT 
& POWER CO. OF MONTGOMERY V. CITY COUNCIL OF 
MONTGOMERY, Ala., 21 South. Rep. 960. 


143. MUNICIPAL CORPORATIONS—Fees of Officers.—Ky. 
St. § 3064 (part of the charter of cities of the second 
class), providing that all officers shall be paid a fixed 
salary, and all fees and commissions shall revert to 
the city, refers only to services rendered the city, and 
does not entitle the city to fees earned by a policeman 
from the State for arresting felons.—IN RE BURKE, Ky., 
40S. W. Rep. 379. 


144. MUNICIPAL CORPORATIONS—Improvements - Con- 
tract.—Under Laws 1891, p. 199, § 5, providing that a 
city council, in acting on bids for street work, may re- 
ject them, should it deem this for the public good, and 
also the bid of any party who has been delinquent in 
any former contract, ‘‘and may award the contract for 
said work or improvement to the lowest responsible 
bidder,” a council can determine that a bidder has 
been delinquent in a former contract, and on such de- 
termination may reject his bid and award the contract 
to the lowest remaining bidder whom it decides to be 
responsible.—GIRVIN V. SIMON, Cal., 48 Pac. Rep. 720. 


145. MUNICIPAL CORPORATIONS — Negligence.—Exist- 
ence of a hitching post in an unimproved street 50 feet 
wide, within 6 1-2 feet of the property line, is not an un- 
reasonable obstruction, so as to render the city liable 
to one injured by driving against it.—WkEINSTEIN v. 
CITY OF TERRE HAUTE, Ind., 46 N. E. Rep. 1004. 


146. MUNICIPAL CORPORATIONS—Ordinance Granting 
Perpetuity.—The common council of the city of New 
Orleans—possessing, under its charter and other stat- 
utes of the State, only power of administration—has no 
authority to enact and promulgate an ordinance au- 
thorizing a railroad corporation to erect buildings and 
other permanent structures upon the batture in front 
of its riparian property on the bank of the Mississippi 
river within the limits of the city, connect same with 
wharves on the edge of the water, and consecrate same 
to its exclusive use and enjoyment for a period of 99 
years. — LOUISIANA Const. & IMP. CO. v. ILLINOIS 
CENT. R. Co., La., 21 South. Rep. 891. 


147. MUNICIPAL CORPORATION—Ordinances—Publica- 
tion.—Ordinances authorizing the erection of electric 





light works, recorded in the ordinance book, and ad. 
vertised, fixed in detail the kind and character of the 
work to be done, the time of completion, the penalty 
for non-fulfillment of contracts for the work, and all 
details except the price, and provided for advertise. 
ments for sealed proposals. After bids were accepted, 
contracts were awarded by resolutions duly passed 
and entered on the minutes: Held, that the contracts 
were not invalid, because neither the plans and speci- 
fications referred to in the ordinances as “attached 
hereto,” nor the resolutions awarding the contracts, 
were recorded in the ordinance book or advertised, 
under the general borough act of April 3, 1851, or act of 
May 23, 1893, neither of which requires anything but an 
“enactment, regulation, ordinance, or other general 
law” to be recorded and advertised.—GALLAGHER VY. 
BOROUGH OF OLYPHANT, Penn., 37 Atl. Rep. 258. 


148. MUNICIPAL CORPORATION—Streets—Dadication,— 
A finding that there was no dedication of land for a 
street is sustained where the evidence shows that 
there had been no offer or intention to dedicate; that 
the owners maintained visible obstructions across one 
end of it, while the public were using the remainder; 
and that purchasers of abutting lots were told that the 
street was a private way, though lots had been sold 
according to an unrecorded plat on which the strip in- 
volved was designated as astreet.—PEOPLE V. SPERRY, 
Cal., 48 Pac. Rep. 723. 


149. MUNICIPAL CORPORATION — Warrants.—A city 
may, in the absence of restrictive legislation, make 
warrants payable in gold coin, though they are given 
to refund outstanding warrants issued to obtain money 
to construct a waterworks system, and are, like such 
outstanding warrants, made payable out of a special 
fund created by revenues derived from such system. 
Such warrants are not within Laws 1895, p. 297, § 4, pro- 
viding that obligations given by a city to provide tem- 
porary funds for current expenses in anticipation of 
revenues shall be made payable in lawful money of 
the United States.—-KENYON Vv. CITY OF SPOKANE, 
Wash., 45 Pac. Rep. 783. 


150. NATIONAL BANKS—Power of President to Release 
Debts.—The president of a national bank has power, 
by virtue of his office, to compromise or release a debt 
due the bank.—FARMEKS’ NAT. BANK V. TEMPLETON, 
Tex., 40S. W. Rep. 412. 


151. NEGLIGENCE—Common Carrier—Degree of Care. 
—The degree of care which the law requires shall be 
exercised, for the protection and safety of its passen- 
gers, by asteamboat company plying the waters of 
Casco Bay with its boats, after it ceases to be acting a8 
a common carrier, and becomes merely a tenant or oc- 
cupier of a wharf at which it makes landings, and over 
which its passengers pass in going to or departing 
from its boats, is that of reasonable diligence, or of 
common care and prudence; and what is reasonable 
care must depend onthe circumstances. Itis to be 
measured by the conditions and situations to which it 
is to be applied.—Bacon v. Casco BAY STEAMBOAT CO., 
Me., 37 Atl. Rep. 328. 


152. NEGLIGENCE—Fires.—In a suit for treble dam- 
ages for injury to property by fire, a recovery was not 
warrantied where it appeared that one R, who owned 
land between plaintiff's and defendant’s respectivé 
tracts, and who was employed by defendant to look 
after his cattle, set fire to a part of defendant’s land by 
the latter’s direction, and atthe sametime, for his 
own benefit, started on his own land another fire, 
which spread to plaintiff's premises, and caused the 
damage.—THIELE V. NEWMAN, Cal., 48 Pac. Rep. 713. 

153. NEGLIGENCE — Gas Companies.—The fact that a 
gas company makes no examination of its pipes oD 
premises into which they run raises no presumption 
of negligence in the absence of any notice of cause for 
examination.—STATE Vv. CONSOLIDATED Gas CO. OF 
BALTIMORE City, Md., 37 Atl. Rep. 263. 

154. NEGLIGENCE — Implied Duties — Contract Rela 
tions.—One who caused injury tothe servant of an- 
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other by negligently obstructing a tramway used by 
the servant in discharging his duties, is not relieved 
of liability because there was no contract relation be- 
tween him and said servant.—ELLA Vv. BOYCE, Mich., 
70N. W. Rep. 1106. 

155. NEGLIGENCE — Independent Contractors.— 
Whether a person who contracted with an oil com- 
pany to bale the hulls of cotton seed with a machine 
belonging to the company, he to hire and pay his own 
men, was an independent contractor, so as to relieve 
the company from liability for injury to the men un- 
der him, was properly submitted to the jury, be him- 
self having testified that he was a foreman, and there 
being evidence that the company’s superintendent di- 
rected him in his work, fixed the hours of employment 
of his hands, and frequently required them, over his 
objection, to do other work.—WALLACE V. SOUTHERN 
CoTToNn-OIL Co., Tex., 408. W. Rep. 399. 

156. NEGLIGENCE — Injuries to Fireman.—It is negli- 
gence for the driver of a fire department truck, in go- 
ing to a fire, to approach a street traversed by street 
cars, Without having his horses under such control as 
to permit his stopping them, though he has the right 
of way by ordinance.—GARRITY V. DETROIT CITIZENS’ 
St. Ry. Co., Mich., 70 N. W. Rep. 1018. 

157. NEGLIGENCE— Question for Court.—When a given 
state of facts is such that reasonable men may differ 
upon the question whether there was negligence or 
not, the determination of the matter is for the jury. 
But when the facts are such that all reasonable men 
must draw from them the same conclusion,—when 
there is no room for two reasonable opinions about it, 
—then it becomes a question of law forthe court.— 
KLINKLER V. WHEELING STEEL & IRON Co., W. Va., 27 
8. E. Rep. 237. 

158. PARTITION — Attorneys’ Fees.—Under Code Civ. 
Proc. § 1394, providing that the costs of partition, in- 
cluding reasonable counsel fees expended by plaintiff 
or either of defendants “for the common benefit,” must 
be paid by the parties in proportion to their respective 
interests in the lands, compensation should be allowed 
to plaintiff for necessary professional services of 
counsel in conducting the proceeding to a successful 
completion, and it is error to limit the allowance to 
services rendered after entry of judgment and decree. 
—MURRAY V. CONLON, Mont., 48 Pac. Rep. 743. 

159. PARTNERSHIP — Dissolution—Firm Realty.—Real 
estate, held and used for partnership purposes, is to 
be treated, upon the dissolution of the partnership by 
the death of one of its members, and for the purpose 
of closing up its business, the same as personal prop- 
erty; anda settlement ofthe firm business, made by 
the surviving partner and the administratrix of the 
deceased partner, with a view to discharging the part- 
nership debts and winding up the partnersbip busi- 
ness, by the terms of which it was agreed that the 
partnership real estate should be retained by the sur-: 
vivor, and the title thereto should vest in him, will be 
upheld when approved by the probate court in a pro- 
ceeding to which the administratrix and the heirs of 
the deceased partner were parties.—STERNBERG V. 
LARKIN, Kan., 48 Pac. Rep. 861. 

160. PARTNERSHIP—Insolvency—Preferences.—A con- 
veyance by an insolvent firm of allits property, in 
good faith, to pay certain bona fide debts ofthe firm, 
and debts incurred outside the partnership business, 


for which the individual partners, who are also in, 


solvent, are jointly liable, is not fraudulent asto the 
unpreferred firm creditors.—VIETOR Vv. GLOVER, 
Wash., 48 Pac. Rep. 788. 

161. PLEADING—Parties.—A non-resident corporation, 
which was not entitled tosue in South Dakotaon a 
claim, not having filed its articles and uppointed a 
resident agent (Laws 1895, ch 47), transferred the claim 
by assignment absolute on its face, but with the un- 
derstanding that the assignee should collect it, and 
pay the net proceeds to the corporation; no considera- 
tion being paid: Held, that the assignee was not only 
the ‘‘real party in interest,” but was entitled to sue in 





hie own name, under Comp. Laws, §§ 4870, 4872, as 
trustee of an express trust.—CITIZENS’ BANK V. CORK- 
InGs, S. Dak., 70 N. W. Rep. 1059. 

162. PRINCIPAL AND AGENT — Authority — Notes—Ex- 
tension.—An agent for collection of a note cannot ex- 
tend the time of payment without express authority.— 
BEHRNS V. RoGERS, Tex., 408. W. Rep. 419. 

168. PRINCIPAL AND AGENT—Authority of Agent.—An 
agent authorized to sell machinery in certain desig- 
nated counties,on commission, has no powerto em- 
ploy counsel to represent his principal generally in 
legal matters; and such acontract is not binding on 
the principal —KIRBY v. WESTERN WHEELED SCRAPER 
Co., 8. Dak., 70 N. W. Rep. 1052. 

164, PRINCIPAL AND AGENT — Factors.—Though 
tobacco shipped to a public warehouseman by one of 
two joint owners as security for money advanced to 
him was sold by the warehouseman, and the proceeds 
credited on account, without notice of the interest of 
the other joint owner, the latter is entitled to recover 
his one-half interest in the proceeds.—J. 8. PHELPS & 
Co. V. BARKLEY, Ky., 40S. W. Rep. 884. 


165. PRINCIPAL AND AGENT — Powers of Agent.—One 
authorized by the holder of a note to make a proposi- 
tion tothe makerto accept property in payment on 
certain terms bas no authority toemploy a subegent 
to transact the business, and an agreement made by 
such a subagent differing from that authorized is not 
binding on the principal.—FaRco Vv. CRAVENS, 8. Dak., 
70 N. W. Rep. 1053. 

166. PRINCIPAL AND SURETY — Primary Liability of 
Sureties.—-On the death ofthe principal debtor, the 
payee may treat the sureties as primarily liable, and 
need not proceed against the estate of the deceased 
principal.—WILLIS V. CHOWNING, Tex., 408. W. Rep. 
395. 

167. PRINCIPAL AND SURETY — Officer — Defalcation 
Prior to Execution of Bond.—On a bond given by an 
assistant melter and refiner of a mint, conditioned 
that he ‘‘has faithfully performed” and ‘‘shall con- 
tinue tosfaithfully perform” the duties of his office, 
recovery cannot be had for a defalcation occurring 
prior to the execution of the bond, unless it be alleged 
that all or part of the funds unaccounted for were in 
his hands when the bond was given, or that legal 
regulations of the treasury department required him 
to give bond for past transactions.—UNITED STATES V. 
JONES, U. 8. C. C., D. (Nev.), 77 Fed. Rep. 717. 

168. PRINCIPAL AND SURETY — Sheriff's Bond.—The 
sureties ona sheriff's general bond, given, pursuant 
to Code, § 2392, for the faithful performance of his 
duties, and the payment ofall money coming to him 
by virtue of his office, are not liable for his failure to 
account for money received by him as tax collector; 
an additional bond covering his duties as such col- 
lector being required by section 2794.—COLUMBIA 
COUNTY V. MASSIBE, Oreg., 48 Pac. Rep. 694. 

169. PROHIBITION.—A writ will lieto prohibita su- 
perior court from trying acase over which it has no 
jurisdiction for want of sufficient notice of appeal 
from the judgment of a justice of the peace therein.— 
STATE V. SUPERIOR COURT OF KING COUNTY, Wash., 48 
Pac. Rep. 733. 

170. PUBLIC LANDS.—A railroad company seeking to 
appropriate public lands in the actual possession of a 
settler, who is entitled to claima pre-emption right 
thereto whenthe propertime shall come, and who 
has made improvements thereon, must make compen- 
sation therefor.—SPOKANE FALLS & N. Ry. Co. v. ZEIG- 
LER, U.S.8S.C., 178. C. Rep. 728. 

171. RAILROAD COMPANY — Negligence — Fright of 
Horse.—While plaintiff, if decoyed by defendant's 
negligence into such close proximity to defendant’s 
train that her horse took fright, will not, if free from 
negligence, be precluded by such fright from recover- 
ing of defendant, yet, if her proximity to the train was 
due to her negligence in not discovering ita approach, 
the fright-of her horse will not excuse her negligence. 
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—GULF, ETC. Ry. Co. Vv. YOUNGER, Tex., 40S. W. Rep. 
423. 

172. RAILROAD COMPANIES — Officers — Contract.—A 
contract between arailroad corporation, through its 
general officers, anda surgeon, whereby, if an em- 
ployee of the corporation is injured and needs attend- 
ance, the surgeon shall be called and paid for his serv- 
ices, will not be declared ultra vires in an action by the 
surgeon for services rendered thereunder.—BEDFORD 
BELT Ry. Co. v. MCDONALD, Ind., 46 N. E. Rep. 1022. 

173. RAILROAD COMPANY—Receivers — Wages of Em- 
ployees.—Employees of a railroad inthe hands of a 
receiver pending foreclosure have no claim on plaint- 
iff mortgagees for their wages where the income and 
corpus of the property are insufficient to pay the same, 
unless such liability on the part of plaintiffs was im- 
posed by the court as acondition to the appointment 
of the receiver.—FARMER»’ LOAN & TRUST CO. V. OREGON 
Pac. R. Co., Oreg., 48 Pac. Rep. 706. 

174. RAILROAD COMPANY—Street Railways—Crossing. 
—A street railway, the right of which to cross a rail- 
road has been determined, has the right, if it is not its 
duty, on the old crossing wearing out, to put in a 
more modern one, which is an improvement. — CHI- 
caGo & C. T. Ry. CO. Vv. HAMMOND-WHITING & E. C. 
ELECTRIC Ky. Co., Ind., 46 N. E. Rep. 999. 

175. RAILROAD COMPANY — Taxation. — Lands owned 
by a railroad company, and used for its depot, ware 
house, roundhouse, and shops, situated within a city 
of the second Class, are liable to assessments for local 
improvements as other lands are. — ATCHISON, T. & S. 
F. R. Co. Vv. PETERSON, Kan., 48 Pac. Rep. 877. 

176. RECEIVER—Actions against Federal Receivers.— 
Under Act Cong. March 3, 1887, § 3, as amended by Act 
Aug. 13, 1888 (Supp. Rev. St. U. 8S. p. 614), providing 
that every receiver appointed by a federal court may 
be sued without leave of the appointing court, in re- 
spect to any transaction of his in carrying on the 
business, such suit to be subject to the general equity 
jurisdiction of said court so far as the same shall be 
necessary, the assignee of a claim fer wages against a 
receiver may sue thereon in any court of competent 
jurisdiction, without previous application to the ap- 
pointing court. — TRUMBULL V. MAKEEVER, Colo., 48 
Pac. Rep. 825. 

177. REPLEVIN.—Where in replevin by the vendor of 
a brick press weighing 5 1-4 tons, the title to which he 
has reserved as security for the price, against a pur- 
chaser from the vendee, it appears that the press was 
placed by the vendee on leased premises upon a brick 
foundation, built in an excavation, and fastened to the 
foundation by bolts several feet long, and that the 
lease provided that the machinery was to become an 
accession to the realty, an instruction that defendant 
cannot hold the property if he had notice of the con- 
tract reserving title is properly refused, as it ignores 
the fact that the press had become fixed to the realty, 
and was not subject to replevin.—SIMPSON BRICK-PRES8S 
Co. Vv. WORMLEY, I11.,46 N. E. Rep. 976. 

178. REPLEVIN — Judgment—Amendment.—Where a 
judgment in replevin as entered is for defendants and 
for costs, the court may afterwards amend it by pro- 
viding for a return of the property by plaintiff, and, in 
the alternative, for its value, without notice to the 
sureties on the replevin bond. — CLARK V. DREYER, 
Colo., 48 Pac. Rep. 818. 

179. SALE — Bona Fide Purchaser. — In order to con- 
stitute the purchaser of chattel property from an 
agent of the owner with apparent authority to sell the 
same a purchaser for value, such purchaser must have 
bought without notice of the rights of the principal, 
and must have parted with something of value at the 
time.—PETERS V. BRANDON, Kan., 48 Pac. Rep. 870. 

180. SALE—Conditional Sale. — The contract between 
the parties set out in the opinion, and held not an ab- 
solute contract of bargain and sale; not a contract of 
agency: but a contract of conditional sale. — D. M. Os- 
BORNE & CO. V. PLANO MANUFG. CO., Neb., 70 N. W. 
Rep. 1124. 












181. SALE—Damages.—A contract for the sale of a car 
of canned tomatoes on track at Salina for future de- 
livery. The purchaser declined to receive and pay 
for the goods on delivery: Held, that the measure of 
damage was the difference between the contract price 
and the market value of such goods at the time and 
place agreed upon for delivery. And, held, that a sale 
of such goods a month later, in a distant market, with- 
out notice, was not evidence of such market value.— 
LAWRENCE CANNING Co. v. H. D. LEE MERCANTILE CO., 
Kan., 48 Pac. Rep. 749. 

182. SALE — Fraud against Creditors. — A transfer of 
all one’s property to a creditor in payment of his 
claim, and in further consideration of his paying the 
claims of certain other creditors, they not knowing or 
agreeing thereto, is an assignment for benefit of cred- 
itors,and void for preferences. — HILL Vv. MALLOry, 
Mich., 70 N. W. Rep. 1016. 

183. SALE — Rescission for Fraud. — One from whom 
goods have been fraudulently obtained on credit may 
recover the same from atrustee to whom they have 
been conveyed by the buyer without other considera- 
tion than the payment of particular debts of the latter, 
which accrued prior to his purchase. — WOONSOCKET 
RUBBER Co. V. LOEWENBERG, Wash., 48 Pac. Rep. 785. 


184. SALE OF BUSINESS. — A contract by which plaint- 
iff sold ‘‘all his right, title, and interest” in a grocery 
‘*business” carried on by him and J, and assigned “all 
accounts due said firm,” and defendants agreed to pay 
all debts and assume all obligations thereof, and pay 
Plaintiff a certain sum, entitled defendants to the 
money derived from the sale of goods either then on 
hand or deposited in the bank in the name of plaintiff, 
who managed the business.—MCGOWAN V. GRIFFIN, Vt., 
37 Atl. Rep. 298. 


185. SCHOOL DISTRICTS — Bonds. — Bonds issued by a 
school district, though authorized by a vote of the dis- 
trict, are to be included in acomputation of its in- 
debtedness to determine whether it exceeds 11-2 per 
cent. of the taxable property, which is the limit of 
legal indebtedness which may be incurred without a 
three-fifths vote of the electors authorizing it, unless 
it is affirmatively shown that the intention and effect 
of the vote on the issuance of such bonds was to au- 
thorize an increase of the indebtedness of the district 
beyond such limit, to the amount of the bonds.— 
STANLEY Vv. MCGEORGE, Wash., 48 Pac. Rep. 736. 


186. SCHOOL DISTRICT — Limit of Indebtedness. —A 
judgment against a school district on orders issued in 
payment of other valid orders, though rendered at a 
time when the outstanding obligations of the district 
are in excess of the constitutional limit, does not 
create an indebtedness, within the inhibition of the 
constitution. — THOMPSON V. INDEPENDENT SCHOOL 
DISTS. OF ALLISON AND JACKSON, IN LYON COUNTY, 
Iowa, 70 N. W. Rep. 1093. 


187. SCHOOLS — Appointment of Teacher. — Where a 
school board of a city appointed a certain person 
teacher, subject to the right of the board to remove 
her at any time on two weeks’ notice, and she accepted 
the appointment, the board had no authority to re- 
voke the appointment, summarily and without cause, 
by notice to her more than two weeks before the time 
for commencing the service under the contract. — 
SCHOOL CITY OF LAFAYETTE V. BLOOM, Ind., 46 N. E. 
Rep. 1016. 

188. SEDUCTION — Chaste Character. — ‘‘Chaste char- 
acter,” as used in the statute relating to the punish- 
ment of seduction under promise of marriage of @ 
female of previous chaste character (Pen. Code, § 284), 
means actual personal virtue; and a woman who has 
voluntarily submitted to sexual intercourse prior to 
the alleged seduction is not withia the statute, though 
she was at the time under the age of consent.—PEOPLE 
Vv. NELSON, N. Y., 46N. E. Rep. 1040. 

189. SEDUCTION — Evidence.—The words “illicit con- 
nection,” as used in the statute defining seduction ua- 
der promise of marriage, are equivalent to ‘‘sexual i 
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tercourse.” — STATE V. KInG, S. Dak., 70 N. W. Rep. 
1046. 

190. SLANDER—Evidence. — In an action for slander, 
consisting of a statement of defendant, after defeat of 
plaintiff for an office for which he was a candidate, 
that he had been informed plaintiff was a safe-cracker, 
and had served time for safe-blowing, it is error to ad- 
mit testimony of witnesses that several years before 
they had heard that plaintiff had been a safe-cracker 
and had served time, where it appears that defend- 
ant’s and witnesses’ information came from different 
sources.—WOLFF V. SMITH, Mich., 70 N. W. Rep. 1010. 

191. SPECIFIC PERFORMANCE — Arbitration. — A pro- 
vision ina lease foraterm of years that every five 
years the rent for the ensuing five years shall be fixed 
by three appraisers, one to be selected by each party, 
and the third by such two,is an agreement to arbi- 
trate, and will not be specifically enforced. — GRos- 
VENOR V. FLINT, R. I., 37 Atl. Rep. 304. 

192. TAXATION — Mortgage Debt. — A debt due a resi- 
dent of Kansas, evidenced by a promissory note se- 
cured by mortgage on lands in this State, is, as a gen- 
eral rule, taxable at the place of residence of the 
owner. — GIBBINS V. ADAMSON, Kan., 48 Pac. Rep. 871. 

193. TAXATION—Transfer Tax—United States Bond.— 
The State has power to impose a tax upon the transfer 
by will, or under the intestate laws of the State, of Un- 
ited States bonds.—IN RE SHERMAN’S ESTATE, N. Y., 46 
N. E. Rep. 1032. 

194. TAXATION—W ater Power.— Water, as an element, 
is not property, any more than air; but when used its 
potential power becomes actual, by operating upon 
real property, thereby giving it value, and that value 


is the basis for the purposes of taxation. — UNION 
WATER-POWER CO. Vv. CITY OF AUBURN, Me., 37 Atl. 
Rep. 331. 


195. TAX SALE — Sheriff’s Return. — A sheriff's return 
ofatax sale, not stating that the sum received was 
the amount of the judgment and costs, and that a sale 
of the entire parcel was necessary to raise such sum, 
shows a void sale.—MCGRATH V. WALLACE, Cal., 48 Pac, 
Rep. 719. 

196. TAX SALE CERTIFICATES—Action to Set Aside.— 
In an action to set aside a tax sale certificate issued on 
a sale of plaintiff’s land for delinquent special paving 
assessments, where part of the tax was for keeping 
the pavement in repair, and void, and the court could 
not separate the illegal portion of the tax, it was error 
to strike an answer which properly pleaded the stat- 
ute of limitations (Sanb. & B. Ann. St. § 1210h) provid- 
ing that any suitto cancel any tax certificate for any 
defect going to the validity of the assessment, and af- 
fecting the groundwork of such tax, shall be brought 
within a year after the tax sale.—LEVY Vv. WILCOX, 
Wis., 70N. W. Rep. 1109. 

197. TENANCY IN COMMON—Purchase of Co-Tenant’s 
Interest.—Where a tenant in common is not required 
to pay the taxes on the interests of his cotenants, he 
may buy in for his own benefit, at tax sale,the undi- 
vided interest of a cotenant.—BENNET V. NORTH COL- 
ORADO SPRINGS LAND & IMPROVEMENT CO., Colo., 48 
Pac. Rep. 812. 

198. TENANTS IN COMMON—Adverse Possession.—Ad- 
verse possession by a tenant in common who has once 
acknowledged his cotenant’s title will only run from 
the time the latter acquired knowledge of the adverse 
claim, unless the exclusive use has been so long con- 


tinued as to imply acquiescence therein by the co-, 


tenant.—SALADIN V. KRAAYVANGER, Wis., 70 N. W. Rep. 
1113. 

199. TRESPASS TO TRY TITLE.—In trespass to try title 
by a divorced wife against her former husband, in 
which plaintiff claimed that the land was community 
property, and defendant pleaded the statute of limita- 
tions, the charge as to adverse possession by a tenant 
in common should have stated that, if defendant did 
not pay for the land with his separate means, plaintiff 
Was atenant in common with him.—HOUSE V. WILL- 
IAMS, Tex., 40S. W. Rep. 414. 





200. TRIAL—Jury—Waiver.—How. Ann. St. § 6622, de- 
claring that all issues on the legality of marriage (ex- 
cept where physical capacity is involved) shall be 
tried by a jury, is not mandatory; and where a pro- 
ceeding to annul a marriage has been noticed for hear- 
ing [without mention of a desire for ajury, and com- 
plainant is in attendance, ready for trial, the court 
may, in its discretion, refuse defendant’s request for a 
jury trial on the issue of complainant’s mental compe- 
tency on the ground that the right to such trial has 
been waived.—MAIER V. LILLIBRIDGE, Mich., 70 N. W. 
Rep. 1032. 


201. TR1aL—Separation of Jury.—It is the duty of the 
court to admonish the jury, ifthejury are permitted 
to separate either during the trial, or after the case is 
submitted to them, as required by section 279 of the 
Code of Civil Procedure. But where the court has 
prior to any separation of the jury, and at each ad- 
journment of court, admonished the jury as to their 
conduct during such separation, thisis a substantial 
compliance with the statute. The mere accidental 
separation of the jury during the trial of the case, 
when the court’s attention is occupied with the piead- 
ings or instructions, should not be regarded as cause 
for a new trial, unless the losing party shows that he 
has been injured by such separation.—GLEASON Vv. 
STRAUSS, Kan., 48 Pac. Rep. 881. 


202. TRUST DEED—Alteration.— Where a trust deed 
was given to secure a note and to indemnify the su- 
rety thereon, a subsequent alteration reciting that said 
surety had also agreed to become surety on a renewal 
note for a specified sum was immaterial, the surety 
having signed the renewal note before the alteration 
was made.—FIR8sT NAT. BANK OF CREEDE V. MINER, 
Colo., 48 Pac. Rep. 837. 


203. TRUSTS—Improvements—Repairs.—Where a trust 
fund of a certain amount is created by a will, and the 
executors convey to the trustees, as part payment of 
the fund, a piece of real estate appraised at a certain 
sum, and it is shortly afterwards discovered that, ow- 
ing to latent defects previously unknown to both par- 
ties, the .buildings on the land require large expendi- 
tures to preserve them, such expenditures should be 
borne by the executors, and not charged as a payment 
on account of the trust fund, in an accounting between 
the executors and trustees.—STEVENS V. MELCHER, N. 
Y., 46 N. E. Rep. 965. 

204. Usury — Extension of Note.—Held, following 
Avery v. Creigh, 29N. W. Rep. 154, 35 Minn. 456, that a 
promissory note not originally usurious cannot be 
made so by an agreement for an extension, subse- 
quently entered into, in consideration of a payment 
of, or a promise to pay, usurious interest.—MORSE V. 
WELLCOME, Minn., 70N. W. Rep. 978. 


205. VENDOR’s LIEN—Enforcement.—In a suit to en- 
force a purchase-money lien reserved in a deed con- 
veying legal title, with only covenant of general war- 
ranty, it is not necessary to make prior lienors, hold- 
ing liens against the property, parties, nor to refer the 
case to ascertain such liens, unless it appear that the 
vendor is insolvent. But if the plaintiff in his bill 
shows such liens, and proposes to havethe purchase 
money go to discharge them, the owners of such prior 
liens must be parties.—MCCLAUGHERTY V. CROFT, W. 
Va., 278. E. Rep. 246. 

206. VENDOR AND PURCHASER.—A bill to enforce a 
contract to buy land, and to foreclose a vendor’s lien, 
showed that the widow and children of the deceased 
vendee, and also a railroad company, respectively oc- 
cupied distinct portions of the land; that the com- 
pany’s occupancy commenced after the sale and deliv- 
ery of possession to the vendee; and that complainant 
did not know whether the vendee had acted for him- 
self, or as {agent for the company; and set outall the 
facts relating to such question and the sale, and asked 
to have determined the respective relations of defend- 
ants to the contract: Held, that the bill was not mul 
tifarious, and the company was a proper party de 
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fendant.—PROCTOR V. PLUMER, Mich., 70 N. W. Rep. 
1028. 

207. VENDOR AND PURCHASER—Assumption of Mort- 
gage Debt.—The grantee does not become personally 
liable for the payment of a mortgage debt by taking a 
deed which is made subject to a mortgage. Where 
land is conveyed in terms subject to a mortgage, the 
grantee does not undertake or become bound by the 
mere acceptance of the deed to pay the mortgage debt. 
In the absence of other evidence, the deed shows that 
he merely purchased the equity of redemption, and 
takes the land charged with the payment of the mort- 
gage debt.—CRANE V. HUGHES, Kan., 48 Pac. Rep. 861. 

208. VENDOR AND PURCHASER—Contract.—In an gction 
by the vendor to have an executory contract for the 
sale of real estate declared forfeited, held, even though 
time is made the essence of the contract, the vendor 
cannot, after he has waived strict performance, en- 
force a forfeiture, without giving such notice of his in- 
tention to do so as will give the vendee reasonable op- 
portunity to perform.—Mo v. BETTNER, Minn.,70N. 
W. Rep. 1076. 

209. VENDOR AND PURCHASER — Fraud.—The undis- 
closed intention of the purchaser of property from a 
State to tender ‘‘revenue bond:scrip” in payment, for 
the purpose of testing the question of its validity, is 
nota fraud that entitles the agents of the State to 
withhold possession after conveyiug the legal title.— 
TINDAL V.{;WESLEY, U.S.S.C.,17S. C. Rep. 770. 

210. VENDOR AND PURCHASER—Sufliciency of Title.—A 
contract to convey land ‘‘in fee and unincumbered” is 
satisfied by the tender of a deed conveying a title 
which the grantor has acquired by adverse posses- 
sion.—BARNARD V. BROWN, Mich., 70 N. W. Rep. 1038. 

211. WaTERS—Ice — Ownership.—The owner of the 
land on the side of a meandered stream has the right 
to cut all the ice which forms on that portion of the 
stream owned by him, and may lease the privilege to 
another.—OLIVER V. OLMSTEAD, Mich., 70 N. W. Rep. 
1036. 

212. WATERS—Irrigation—Right of Way for Ditches. 
—Under Const. art. 3, § 15, providing that the use of all 
waters that are now appropriated, or may hereafter be 
appropriated, for any beneficial use, and the right of 
way over the lands of others for all ditches, drains, 
flumes, canals, and aqueducts necessarily used in con- 
nection therewith, shall be held to be a public use, the 
use of water to irrigate a particular tract of land, or 
working a particular mine, though such land or mine 
is owned by a single individual, is a public use; and the 
act of March 6, 1891, authorizing the condemnation of 
right of way for a ditch to convey water in such cases, 
under the power of eminent domain, is constitutional. 
—ELLINGHOUSE V. TAYLOR, Mont., 48 Pac. Rep. 757. 

213. WATERS — Riparian Rights — Prescription.— 
Where the natural outlet of a lake is closed, and an 
artificial outlet made, near which a dam for milling 
purposes is constructed and maintained for 40 years, 
whereby the water is caused to flow back over the 
lands of other riparian owners, rendering said lands 
valuable as pleasure resorts, the dam owner, so long 
as he retains his easement, has no right to lower the 
water below the level of the lowest point at which it 
has been during said period, so as to leave the shores 
marshy and unhealthful, and impair the value of the 
riparian property.—SMITH V. YOUMANS, Wis., 70 N. W. 
Rep. 1115. 

214. WATER—Title of Appropriator.—The appropri- 
ator of apart only of the water of a stream, the re- 
mainder being open to appropriation by others, takes 
title to the part appropriated, subject to the limitation 
thut in its use he will not injure or pollute the remain- 
ing waters of the stream, to the detriment of other 
users, though subsequent in right, where the use made 
of it leaves it possible for him, by taking reasonable 
measures to that end, to enjoy his own rights and ob- 
serve such limitation.—SUFFOLK GOLD MINING & MIL- 
LING CO. v. SAN MIGUEL CONSOL. MINING & MILLING 
Co., Colo., 48 Pac. Rep. 828. 





215. WATER AND WATER COURSES — Easement.— 
Where the owner of land on which is a natural stream, 
whose waters are used by him for domestic and irrigat- 
ing purposes, conveys a part of the land, the grantees, 
who use one-half of the water continuously for 19 
years, without objection by the grantor or the subse. 
quent grantees of the remaining part of the tract, ac- 
quire aright to such use.—SMITH v. CORBIT, Cal., 48 
Pac. Rep. 725. 


216. WILLsS—Construction.—M died, leaving him sur- 
viving two unmarried sons. By his will he gave the 
use and occupancy of all his property to his sons, and 
the survivor of them, during their lives, and provided 
that after the death of his two sons “and their heirs, 
ifthey had any,” the property should go to his brother 
and sisters who, if the sons died without issue, would 
be their heirs. One of the sons married after M’s 
death, and left issue him surviving; the other son hay- 
ing previously died unmarried: Held, that the re- 
mainder to M’s brothers and sisters could only take 
effect upon the death of his sons without issue then 
surviving, and that the issue of his son took thé real 
estate in fee and the personalty absolutely.—IN RE 
MOORBP’S ESTATE, N. Y., 46 N. E. Rep. 960. 


217. WILLS—Insufficient Corpus.—D, by his will, after 
providing forthe payment of his debts, and giving to 
his wife for life his household furniture, etc., gave to 
her ‘‘the interest upon the sum of $12,000, to be paid to 
her annually during the period of her natural life” by 
his executors, in lieuof her dower. He then made 
certain bequests, and gave the residue of his estate to 
his daughter. At the time he made his will, D sup- 
posed his estate to be sufficient to carry out all its pro- 
visions: Held, that the provision for D’s wife was in- 
tended as a gift of the income of $12,000, and not as an 
annuity; and accordingly, the estate, after paying 
debts, amounting to less than $12,000, the widow was 
entitled to the whole income, but not to have the de- 
ficiency in annual payments made up from the corpus 
of the estate.--IN RE DEWEyY’S ESTATE, N. Y., 46 N.E. 
Rep. 1039. 

218. WILLS — Rights of Legatees.—The third and 
fourth clauses of a willeach gave various pecuniary 
legacies, and provided that, ifthe residue of the es- 
tate ‘‘applicable to the payment of the legacies in this 
clause” should not be sufficient to pay them in full, 
**said legacies in this clause of my will contained shall 
be each proportionately reduced in amount.” Clause 
5 gavethe residue to fivejpersons named. Clause 6 
empowered the executors to sell all the realty, and di- 
rected them to pay the legacies with the proceeds: 
Held that, where the proceeds ofthe realty were not 
sufficient to pay the legacies given by the fourth 
clause, the legatees named therein, and not the residu- 
ary legatees named in clause 5, were entitled to rents 
collected by the executors before the land was sold.— 
LYON V. BROWN UNIVERSITY, R. I., 37 Atl. Rep. 309. 


219. WITNESS—Competency of Physician.—Statement 
of witness that he received no information about testa- 
trix except as a physician to enable him to take care 
of her, standing alone, justifies the inference that this 
knowledge was necessary to enable him “to prescribe 
or act” for her, so asto render him incompetent un- 
der Code Civ. Proc. § 1881, to testify in regard to it.—IN 
RE REDFIELD’S ESTATE, Cal., 48 Pac. Rep. 794. 


220. WITNESS — Competency of Wife.—A wife may 
testify in her own behalf, in a suit between herself and 
another, tothe creation by her of an agency in her 
husband, and to its execution by him.—McADOWV. 
HASSARD, Kan., 48 Pac. Rep. 846. 

221. WITNESS—Transactions with Decedent.—Where 
one of the parties to an action is an heir of a deceased 
person, who claims that the title to the land in contro- 
versy was transferred to his ancestor by the adverse 
party, such adverse party may testify that he had 20 
transaction personally with the deceased, and that no 
transfer of title was ever made by him to the deceased. 
—MOURPHY Vv. HINDMAN, Kan., 48 Pac. Rep. 850. 
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ing this Index-Digest. 


ABSTRACTS OF TITLE, 
liability of an attorney for negligence in the exam- 
ination of title, 421. 
ACCIDENT INSURANCE, 
effect of violation of game law upona policy of, 
122, 
what constitutes voluntary exposure to unneces- 
sary danger, in policies of, 122, 123. 
what constitutes disease or bodily infirmity as dis- 
tinct from accident, 300. 
accidental injuries causing death, 359. 
hazardous occupations, 359. 
ACCORD AND SATISFAOTION, 
setting aside compromise of claim for injuries on 
the ground of fraud, 70. 
effect of agreement by creditor to accept smaller 
sum of money in satisfaction of debt, 377. 
ACTION, 
joint action will not lie against the separate owners 
of dogs which unite in destroying the property of 
a third person, 241. 
splitting causes of action, 306, 307. 
right of action against a party for inducing a third 
person to break a contract, 505. 
ADMINISTRATION, 
liability of execator or administrator for money 
deposited in bank, 117. 
ADMIRALTY, 
enforcement of maritime contracts, 133. 
ALIBI, 
evidence sufficient to prove an, 448. 
ALIMONY, 
action for preventing the enforcement of the de- 
cree for alimony in divorce case, 221. 
right of the husband to, 279. 
ANIMALS, i 
definition of the word ‘‘cattle,” 165. 
joint action will not lie against the separate owners 
of dogs which unite in destroying the property of 
a third person, 241. 
animal defamation, 295. 
property in dogs, 506. 
State regulations of the property in, 5@6. 
ARCHITECT, 
rights and responsibilities of an, toward his client, 
154, 
compensation, rights and responsibilities of a, 154, 








A separate subject-index for the -‘Digest of Current Opinions” will be found on page 542, follow- 


ARREST, 
right to a reward offered for the arrest of crim- 
inal, 31. 


ASSIGNMENT, 
assignability of a verdict for tort, 260. 
assignability of a trade-name, 339. 


ASSIGNMENT FOR BENEFIT OF CREDITORS, 

effect on chattel mortgage of assignment made a 
few hours thereafter, 60. 

construction of the Nebraska assignment law, 186. 

money collected by a broker’s assignee from sales 
made by the broker belongs to the assignor, for 
whom the sales were made, where the check sent 
by the broker therefor was dishonored, 488. 

no lien exists on assets in the hands of an assignee 
for the benefit of creditors for trust funds used by 
the insolvent in paying debts and which did not 
go to swell the fund sought to be charged, 488. 


ATTACHMENT, 
right of a creditor to sue and attach before expira- 
tion of the credit, 380. 
the court’s jurisdiction of the res in attachment and 
garnishment cases, 467. 
regarding the jurisdiction of the resin attach- 
ment by direct seizure, 468. 
regarding the jurisdiction of the res in garnish- 
ment as affected by the residence of the de- 
fendant, 469. 
regarding the jurisdiction of the res in garnish- 
ment as affected by the dismissal of the gar- 
nishee and herein of foreign corporations, 469. 
ATTORNEY AND CLIENT, 
liens of attorneys, 118. 
attorney’s employment and the statute of limita- 
tions, 309. 
contract by attorney to rendgr services to prevent 
the finding ofan indictment is illegal and void, 
340. 
liability of an attorney fer negligence in the exam- 
ination of title, 421. 
AUCTION, 
for an auctioneer at sale of property offered with- 
out reserve to make fictitious bid at the instance 
of the owner, is a fraud which cannot be legalized 
by custom, and releases the purchaser, 378. 
BAGGAGE, 
liability of carrier where effects are accepted as 
baggage, 229, 232. 
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BAGGAGE—Continued. 
removal of baggage at destination, 229, 232. 
bicycle as, 465. 
BAILMENT, 
whether a transaction constitutes asaleor a bail- 
ment, 471, 475. 
BANKS AND BANKING, 

‘construction of the Illinois act involving the crim- 
inal liability of bankers for receiving deposits 
when insolvent, 153. 

collection of forged paper, 165. 
the drawing of check on a bank in which one has 
no funds, as cpnstituting the offense of false pre- 
tenses, 281. 
BEACH, CHARLES F., JR., 
and his publisher, 309, 389. 


BICYCLE, 
as baggage of passenger, 465. 
BILLS AND NOTES. See also NEGOTIABLEINSTRUMENT. 
discharge of surety by an extension of note, 136. 
whether a note payable to one as a trustee, is a ne- 
gotiable instrument, 90. 

parol evidence to show the real character in which 
one signs a note, 136. 

indorsement of maker’s name on the back of a 
promissory note payable to his order does not 
make the maker indorser, nor the contract any 
other than that of a maker, 248, 250. 

liability of a party not the payee who indorses his 
name on the back of a note, 248, 250. 

the consideration for a promissory note executed 
to an incorporated college is the accomplishment 
of the purposes for which it is incorporated, and 
such consideration is sufficient, 282. 

an extension granted to the principal on a note, 
without consent of the surety, releases the surety 
from liability, 340. 

maker of a promissory note payable at a bank has 
the entire day of maturity in which to make pay- 
ment, and an action begun thereon just after the 
close of banking hours on the day itis due is 
prematurely brought, 506. 

BOARD OF HEALTH, 
power of State board of health to require compul- 

sory vaccination of public school children, 341. 

BOOKS RECEIVED, 15, 81, 165, 283, 252, 311, 413, 497, 518. 

BREACH OF PROMISE. See MARRIAGE. 

BROKER, 
what constitutes a, 324. 

meaning of term broker, 324. 

expansion of scope of term, 324. 

too restricted definitions of broker, 324. 

distinguishing characteristics of broker, 325. 

need of establishing existence of a broker’s func- 
tions, 326. 

BUILDING AND LOAN ASSOCIATIONS, 

power of building association to issue “paid up” 
stock, 115. 

in an action by a receiver ona note, the maker 
should be charged with money actually received 
by him and credited thereon with payments of 
interest and with premiums when made, but not 
with sums paid as dues on his stock, 203. 

evasion of usury laws by, 497. 


CALIFORNIA, 
constitutionality of the Wright irrigation law, 29. 


CARRIERS OF GOODS, 

limitation of liability by carriers of live stock, 260. 

reasonableness of conditions imposed by carriers 
of live stock, in reference to giving notice of in- 
jury to stock, 260. 

invalidity of notices or memoranda on Dills of lad- 
ing not referred to in the body of the contract, 
421. 


CARRIERS OF PASSENGERS, 
Nability of, for injury to express messenger, 51. 


contract exempting from liability for negligence, 
61. 








CARRIERS OF PASSENGERS—Continued. 

liability of a steamboat company for baggage of 
the passenger stolen from his state room, ig 
analogous to that of an innkeeper, 92. 

rule requiring tender of fare in bilis less than $2.00, 
is reasonable, 116. 

Hability of, for damages on account of failure to 
heat cars, 154. 

liability of, to passengers carried gratuitously, 205, 
liability in the absence of qualifying agreement, 

205. 
liability when there is an agreement between the 
parties limiting the carrier’s liability, 206. 

where a carrier accepts as baggage a passenger's 
goods which it knows are not so classified ordi- 
narily it is responsible for them as baggage, 229, 
232. 

removal of baggage at destination, and liability of 
carrier where passenger fails to remove, 229, 232, 

liability of, to gratuitous passengers, 271. 

cannot reject a person as a passenger otherwise 
qualified, on the sole ground that he is blind, 280, 

liability of a sleeping car company for loss of 
effects of its passengers, 283. 

liability of, to gratuitous passengers, 310. 

invalidity of notices or memoranda on passenger 
tickets, 421. 

bicycle as baggage of a passenger, 465. 


CENTRAL LAW JOURNAL, 
prospectus of, at the commencement of its twenty- 
fourth year, 1. 
history ana prospectus of, 29. 


CHATTEL MORTGAGE, 

priority of, over a laborer’s lien, 37. 

effect on, of assignment for the benefit of creditors, 
made within a few hours thereafter, 60. 

a chattel mortgage executed in Iowa by a corpora- 
tion created by the laws of that State, but doing 
business in Texas, in contemplation of insoly- 
ency, and covering Texas property, cannot be en- 
forced there though such mortgage was valid ip 


Iowa, 117. 
COLLATERAL SECURITY. See PLEDGE. 
COLORADO, 
constitutionality of the Colorado inheritance tax 
law, 465. 


COMBINATION. See CONSPIRACY. 
COMPROMISE. See ACCORD AND SATISFACTION. 
CONFLICT OF LAWS, 

a chattel mortgage executed in Iowa, by a corpo- 
ration created by the laws of that State, but do- 
ing business in Texas, in contemplation of insoly- 
ency, and covering Texas property, cannot be 
enforced there though such mortgage waa valid 
in Iowa, 117. 

construction of policy issued in one State, where 
applied for in another State, 202. 

the rule of comity giving effect to contracts made 
beyond the limits of the State, does not extend to 
an agreement ina note to pay attorney’s fee if 
suit is instituted thereon, as such agreement is 
for a penalty and tends to the oppression of the 
debtor and to encourage litigation, 203. 

interpretation of contract is governed by the law 
of the place where made, remedy thereon is 
governed by the law of the forum, 422. 


CONSPIRACY, 
monopolies and combinations contrary to publi¢ 
policy, 262. 
CONSTITUTIONAL LAW, 
validity of Utah statute regulating the hours of 
labor of employees, 1. 
validity of taxation for the purposes of irrigation, 
29. 
validity of Ohio mechanic’s lien statute, 70, 201. 
validity of act permitting a limited divorce, 116. 
an act declaring guilty of felony one who engage 
in the business of publishing or disseminating ® 
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CONSTITUTIONAL LAW—Continued. 


paper devoted mainly to publications of scanda! 
and immoral conduct, is not unconstitutional, 
134. 

the police power, 158. 

can a man be compelled to vote, 212. 

constitutionality of State statute providing for pen- 
alty of attorney fee to be paid by railroad compa- 
nies in case of failure to settle damages, 219. 

validity of West Virginia statute making it unlaw- 
ful to manufacture or sell oleomargarine, or 
adulterated food, 222. 

validity of enactment as to the liability of railroad 
companies for fires caused by locomotive, 239. 

validity of Utah statute providing for jury of eight 
persons, 239. 

the right of freedom of labor, 259. 

validity of State taxation of property of express 
companies, 279. 

validity of statute providing for the treatment of 
babitual drunkards in private institutions at the 
expense of the counties in which they reside, 280. 

jury of less than twelve, 293. 

limitation of the power of States in attempting to 
regulate foreign corporations, 299. 

in the absence of a statute making vaccination 
compulsory or a condition precedent to the right 
of children to attend public schools, a rule by the 
State board of health requiring a certificate of 
vaccination by pupils is invalid, 341. 

when a criminal convicted by a State court escapes 
and becomes a fugitive, pending his appeal to 
the State supreme court, it is competent for that 
court to order a dismissal of the appeal unless he 
shall within sixty days surrender himself, 341. 

validity of grant of elective franchise to women, 
361. 

nature of the majority required in favor of consti- 
tional amendments submitted to a popular vote, 
377, 383, 388. 

regulation of State requiring the (stoppage of 
trains at county seats is a reasonable exercise of 
its police power, 422. 

validity of Illinois inheritance tax, 447. 

constitutionality of the Colorado inheritance tax 
law, 465. 

validity of Missouri statute making debts due for 
labor preferred claims against the property of 
employer, 485. 

the right to freedom of contract as between rail- 
road companies and its employees, 496. 

the right of free speech in public parks ofa city, 
505. 

validity of sale within the State of South Carolina 
of liquors brought therein in derogation of the 
South Carolina liquor dispensary law, 505. 

validity of, State regulation of the property in ani- 
mals, 506. 


CONTEMPT, 


classification of, 50. 


CONTRACT, 


meeting of the minds, 15. ‘ 

the right to reward offered for an arrest, 31. 

validity of contract to make no will, 31. 

power of municipal corporation to offer a reward 
for the apprehension of criminals, 57.; 

notto be performed within one year withm the 
statute of frauds, 74, 79. 

recent phases of contract law, 98. 

the right of a third party to sue for breach of con- 
tract, 93. 

where the contract is made forthe special ben- 
efit of a third person, 95. 

where a false representation is made, 97. 

of municipal corporation which is beyond the con- 
stitutional limit of indebtedness, validity of, 135. 

enforcement of ultra vires contract of corporation, 


for the sale of the fixtures of a post office, in which 
the seller, then postmaster, agreed to resign and 


CONTRACT—Continued. 








use his influence for the buyer, is against public 
policy and void, 155. 

money paid on illegal contract cannot be recov- 
ered, 155. 

the rule of comity giving effect to contract made 
beyond the limits of the State, does not extend to 
an agreement in a note to pay attorney’s fee if 
suit is instituted thereon, as such agreement is 
for a penalty and tends to the oppression of the 
debtor and to encourage litigation, 203. 

validity of contract between husband and wife for 
separation, 208, 210. 

tendency of court to frown upon suits for breach 
of agreement to marry, 239. 

services rendered in expectation of marriage and 
without any expectation of other remuneration, 
will not sustain an action of assumpsit, 241. 

by attorney at law to render services to prevent 
the finding of an indictment against one accused 
or suspected of crime, is illegal and void as 
against public policy, 340. 

where the vendor agreed to furnish material suit- 
able for painting a house, and the articles were 
delivered and used and paid for, and the pur- 
chaser did not detect that they did not corre- 
spond with the articles agreed to be furnished, he 
may sue for breach of contract, 347. 

where one contracts to construct an elevator ina 
building, and before completion of the work the 
building is accidentally destroyed, the contractor 
is excused from further performance, but is en- 
titled,to nothing for work already done, 361. 

performance of impossible contract, 367, 369. 

interpretation of, contrulled by the law of the 
place where made, 422. 

remedy upon a contract will be administered ac- 
cording to the law of the place where the remedy 
is sought, 422. 

recent phases of contract law, 93, 424. 

“the right of third party to sue for a breach of duty, 

424. 

the right to freedom of, 496. 

action against a party for inducing athird person 
to break a contract, 505. 


CONVERSION, 


failure of a warehouseman to deliver on demand 
goods which have been intrusted to him, does 
not support an action of conversion, where th 
failure is solely on account of the goods having 
unaccountably disappeared, 322. 


CONVEYANCE. See DEED. 
CORPORATION, 


how far the assets of an insolvent corporation con- 
stitute a trust fund for the benefit of creditors, 2. 

validity of preference by an insolvent corporation 
to its officers, 2. 

fraudulent acts of officers and directors of insolv- 
ent corporations, 49. : 

validity of mortgage of an insolvent corporation to 
its president, 70. 

a chattel mortgage executed in Iowa by a corpora- 
tion created by the laws of that State, but doing 
business in Texas, in contemplation of insolv- 
ency, and covering Texas property, cannot be en- 
forced there though such mortgage was valid in 
Iowa, 117. 

enforcement of ultra vires contract of corporation, 
154. 

proof of dividend by parol, 174. 

limitation of the power of States in attempting t 
regulate foreign corporations, 299. 

garnishment of, 469. 


CORRESPONDENCE, 15, 146, 165, 186, 293, 310, 457. 
COUNTIES, 


validity of statute providing for the treatment of 
habitual drunkards at county expense, 280. 
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CREDITORS’ BILL, 


CUSTOM AND USAGE. See EVIDENCE. 








where no express authority is given by statute in 
the absence of fraud or other grounds for equita- 
ble relief, a creditors’ bill will not lie to subject a 
widow’s unassigned right of dower to the pay- 
ment of her debts, 97. 

general principles applicable to, 100. 


CRIMINAL LAW, 


physical exhibits and experiments to establish the 
identity of the person, 2. 

error for trial court to single out a particular wit- 
ness for the defense, by name, and give to the 
jury a cautionary instruction as to his testimony, 
32. 

general consideration of the question of rewards 
for the apprehension of criminals, 59. 

the law of self-defense and duty to retreat, 69. 

validity of interstate extradition of prisoner where 
he is brought back from another State by means 
of extradition warrants procured by false affida- 
vits, 91. 

an act declaring guilty of felony one who engages 
in the business of publishing and disseminating; a 
paper devoted mainly to publications of scandal 
and immoral conduct, is not unconstitutional, 
134. 

construction of the Illinois act involving the crim- 
inal liability of bankers for receiving deposits 
when insolvent, 153. 

proof of good character in criminal cases, 153. 

the police power, 158. 
defined, 158. 
where vested, 158. 
scope of power, 15S. 
question of reasonablevess, 158. 
public safety and welfare, 159. 
summary proceedings, 159. 
religious liberty, 159. 
personal liberty, 159. 
other protective provisions, 160. 
public health, 160. 
regulation of occupations, 160. 
intoxicating liquors, 161. 
regulations as to minors, 161. 
licenses and taxes, 161. 
Interstate commerce, 161. 

injunction to restrain the commission of crime, 162, 
164. 

jury of eight persons, 239. 

injunction against crime, 251. 

the crime of false pretenses, 281. 

drawing check on a bank in which one has no 
funds, constitutes what offense, 281. 

an indictment for selling an obscene bod’ need not 
set out the obscene matter nor describe the same 
in gemeral terms, if it sufficiently identifies the 
book and states that the contents are too indecent 
to be placed on the record, 302. 

when a criminal convicted by a State court escapes 
and becomes a fugitive, pending his appeal to the 
State supreme court, it is competent for that 
court to order a dismissal of the appeal unless he 
shall within sixty days surrender himeelf, 341. 

jurisdictional locality of the crime of homicide, 
359. 

representation by one that he has extraordinary 
and supernatural power to cure, as constituting 
the crime of false pretenses, 403. 

evidence sufficient to prove an alibi, 448. 

stealing money from trousers folded and placed 
under the owner’s head as a pillow, while he 
sleeps, does not constitute a taking “from the 
person,” within the definition of grand larceny, 


487. 


CUBA, 


aiding the Cubans, 146. 








DAMAGES, 

recovery of, by husband, forthe sale of opium to 
wife, 53. 

recovery of, for physical injuries resulting from 
mental shock, 89. 

in action for breach of contract to deliver paints of 
a character suitable for painting a house, dam. 
ages arising from a change of color in the paint 
shortly after use and from the gumming char. 
acter of the paint, are not too remote, 347. 

DEBTOR AND CREDITOR, 
effect of agreement by creditor to accept smaller 

sum of money in satisfaction of debt, 377. 

DECEIT, 

setting aside conveyances of real estate on account 
of false and fraudulent representations by the 
vendee or his agent, 263. 
DEED, 
setting aside conveyances of real estate on account 
of false and fraudulent representations by the 
vendee or his agent, 263. 
fraud vitiates deeds, 263. 
when misrepresentations impair contracts, 264. 
representations as to distant property, 265. 
abuse of confidential relations, 265. 
undue influence, 266. 
acts of agents, 266. 
rescission of fraudulent contract, 266. 
conveyance ofan expectant interest in an estate 
may be valid in equity, 326. 
delivery of deed placed in escrow, 452, 455. 
nature and character of an escrow, 452, 455. 
revocation of deed placed in escrow, 452, 455. 

DESCENT AND DISTRIBUTION, 

effect of a grant by an heir apparent of his interes 
in his ancestor’s estate executed while the an- 
cestor is living, 326, 331. 
DIGEST OF CURRENT OPINIONS, 16, 41, 62, 81, 101, 126, 
146, 166, 188, 212, 233, 252, 271, 296, 312, 332, 351, 370, 389, 
414, 433, 457, 477, 497, 519. 
DIRECTORS. See CORPORATIONS. 
DIVORCE, 
constitutionality ef act permitting a limited di- 
vorce, 116. 

validity of agreement between husband and wife 
for separation, 208, 210. 

action for preventing the enforcement of the de- 
cree for alimony, 221. 

right of husband to alimony, 279. 

DOWER, 
when a creditors’ bill will lie to subject a widow’s 

unassigned right of dower to the payment of her 
debts, 97. 

DYING DECLAKATIONS. See EVIDENCE. 

EASEMENT, 
where the owner of two adjoining lots builds a well 

on one lot near the boundary line, for the use of 
the houses on each lot, and sells the lot on which 
the well is not situated, and subsequently sells 
the other lot, and the well is openly used for more 
than thirty years by the owners of both lots, such 
use constitutes a servitude on the second lot, 343. 

ELECTIONS AND VOTERS, 
can a man be compelled to vote, 212. 
certificate of nomination, 220. 
rival conventions, 220. 
marking of ballots, 221. 
right of the voter to put onthe ballot names and 

offices entitled to be placed thereon, though not 
printed there officially, 267. 
woman suffrage under the Indiana election law, 361. 
nature of the majority required in favor of ques 
tions submitted to a popular vote, 377, 383, 388. 

ELECTRICITY, 

liability of electric light companies for negligence 
in the imperfect insulation ef its wires, 51. 

liability of telephone company for injury to a per 
son on the street caused by a defective wire, 52. 
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EQUITABLE ESTOPPEL. See ESTOPPEL. 
EQUITY, 
relief in equity for mistakes of law in written in- 
struments, 137. 
power of a court of equity to authorize the issue of 
receiver’s certificates, 344. 
ESCROW, 
delivery of deed placed in escrow, 452, 455. 
nature and character of an escrow, 452, 455. 
revocation of deed placed in escrow, 452, 455. 
ESTOPPEL, 
owner of a vehicle who permits one to use the same 
in his business for the delivery of goods, and 
makes no objection thereto, is not thereby es- 
topped to assert title as against a subsequent at- 
taching creditor, 410. 
where the owner or person having an interest in 
property represents another as the owner, he 
will be estopped to deny sueh ownership against 
persons, who, relying on such representations or 
silence, have purchased or acquired an interest 
therein, 412. 
EVIDENCE, 
admissibility of impressions of foot-prints made in 
sand with a boot of the person, wheather may be 
exhibited to establish identity, 2. 
parol evidence to add a warranty to a written sale. 
3. 
rule of law governing the admission in evidence of 
the X ray, 49. 
whether parol evidence admissible to show the real 
character in which a persou signs a note, 136. 
proof of dividend of corporation by parol, 174. 
of good character in criminal cases, 153. 
contradictory statements by the deceased at the 
time of making a dying declaration are competent 
as tending to impeach the declaration, 175. 
of usage and custom authorizing the agent to make 
a warranty for principal, 406. 
in action for personal injuries plaintiff may be re- 
quired to produce in court for analysis specimens 
of urine, 450. 
demurrer to evidence, 509. 
EXAMINATION, 
in action for persenal injuries plaintiff may be re- 
quired to produce in court for analysis speci- 
mens of urine, 450. 
EXPRESS COMPANIES, 
validity of State taxation of property of, 279. 
EXTRADITION, 
validity of interstate extradition of prisoner where 
he is brought back from another State by 
means of extradition warrants procured by false 
affidavits, 91. 
FALSE PRETENSES, 
drawing check on bank in which one has no funds, 
281. 
whether representation by a medical man that he 
has extraordinary and supernatural power to 
cure will constitute the crime of, 403. 
FEDERAL COURTS, 
jurisdiction to release prisoner on habeas corpus who 
has been brought from one State into another by 
means of extradition warrants procured by false 
affidavits, 91. 
FINDER, 
rights of the finder of lost chattels, 133. 
FOREIGN CORPORATION. See CORPORATION. 
FRAUD, 
setting aside conveyances of real estate on account 
of false and fraudulent representations by the 
vendee or his agent, 263. 
FRAUDS, STATUTE OF, 
legal adoption by one, of her deceased son’s only 
daughter, isnot such part performance as will 
take out of the statute a parol contract of the 
grandmother to make no will which should de- 
prive the child of a portion of the estate, 31. 





FRAUDS, STATUTE OF—Continued. 

"verbal contract to maintain a switch for plaintiff’s 
benefit or ‘‘so long as he may need it,” is not 
within the statute of frauds, as being a contract 
not to be performed within a year, 74. 

verbal contract to maintain a switch for plaintiff's 
benefit so long as he may need it is not a grant of 
an ‘‘estate of inheritance for more than one year 
in lands and tenements,” within the meaning of 
the Texas statute, 74. 

recent decisions on contracts not to be performed 
within a year, under the, 79. 

enforcement of, in the case of a contract where the 
law of the place has no such statute, 422. 


GAMING, 
the fact that a law against gambling is not actually 
observed or enforced, constitutes no ground for 
the interposition of acourt of equity by injunc- 
tion, 2. 
GARNISHMENT, 
where a garnishee insurance company, doing busi- 
ness in two States, has been compelled to pay a 
judgment rendered against it in the courts of one 
State, such judgment may be pleaded in bar in 
garnishment proceedings in another State, at the 
suit of another creditor, to reach the same debt, 
though the latter suit was first commenced, 427. 
where judgment rendered in another State—situs of 
debt, 427, 482. 
the court’s jurisdiction of the res in garnishment 
and attachment cases, 467. 
GIFT, 
what constitutes delivery of gift inter vivos, 288, 291. 
GUARANTY, 
negotiability of guaranties, 225. 
conflict on the subject, 225. 
text books doctrine, 225. 
decisions favoring negotiability 226. 
decisions against negotiability, 226. 
letters of credit, 227. 
guaranties of leases, 227. 
cases in equity, 228. 
statutory provisions, 228. 


HABEAS CORPUS, 
release of prisoner on, by federal courts, where he 
had been brought back from another State by 
means of extradition warrants procured by false 
affidavits, 91. 
HIGHWAY, 
liability for damages received in unguarded ex- 
cavation made by railroad company in close 
proximity to the highway, 486. 


HOMESTEAD, 
do the benefits of, survive the family, 72. 
HOMICIDE, 
the law of self-defense, 69. 
jurisdictional locality of the crime of, 359. 
HUMORS OF THE LAW, 15, 61, 146, 295, 311, 370, 413, 518. 
HUSBAND AND WIFE, 
right of action of husband against druggist for sale 
of opium to the wife, 53. 
action by the wife for the alienation of the affec- 
tions of the husband, 156. 
validity of agreement between, for separation, 208, 
210. 
action will lie by wife in whose favor alimony has 
been decreed pending divorce proceedings 
against one who has induced and aided the hus- 
band to leave the State in order to avoid the pay. 
ment of alimony, 221. 
right of husband to alimony, 279. 
efficacy of joint will of, 281. 
the wife not ua competent witness against her hus- 
band on his trial for an abortion committed on 
her prior to their marriage, 508. 


ILLINOIS, 
construction of the Illinois act involving the crim- 
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ILLINOIS—Continued. 
inal liability of bankers for receiving deposits 
when insolvent, 153. 
constitutionality of inheritance tax law of, 447. 
INDICTMENT. See CRIMINAL Law. 
INHERITANCE TAX, 
constitutionality of Illinois inheritance tax, 447. 
constitutionality of the Colorado inheritance tax 
law, 465. 
INJUNCTION, 
abatement of public nuisance, 2. 
the fact that a law against gambling is not actually 
observed or enforced, constitutes no ground for 
the interposition of a court of equity by injunc- 
tion, 2, 162, 164. 
classification of contempts of court, 50. 


abatement of a public nuisance by public officers, 
162. 


against crime, 251. 
to restrain the publication of portraits of persons, 
294. 
against libel, 350. 
one who purchases an interest in the stock of a 
corporation and in consideration thereof is to be 
editor and manager and have control for a de- 
finite time, is entitled to be protected by injunc- 
tion, 379. 
INNKEEPER, 
liable for thefts committed by servant of the prop- 
erty of a guest while asleep in a room, 183. 
general liability of, for damages or for loss to 
guests, 185. 
INSOLVENCY, 


how far the assets of an insolvent corporation con- 
stitute a trust fund forthe benefit of creditors, 2. 

validity of preference by an insolvent corporation 
to its officers, 2. 

fraudulent acts of officers and directors of corpo- 
rations, 49. 

validity of mortgage of insolvent corporation to its 
president, 70. 

a chattel mortgage executed in Iowa, by a corpora- 
tion created by the laws of that State, but doing 
business in Texas, in contemplation of insolv- 
ency, and covering Texas property, cannot be 
enforced there though such mortgage was valid 
in Iowa, 117. 

construction of the Illinois act involving the crim- 
inal liability of bankers for receiving deposits 
when insolvent, 153. 

INSURANCE, 

what constitutes a waiver of defense under policy, 
174. 

construction of policy issued in one State, where 
applied for in another State, 202. 

answers in insurance suits, 407, 457. 

INTERPRETATION. See WORDS AND PHRASES. 
INTOXICATING LIQUORS, 

South Carolina dispensary law, before the United 
States Supreme Court, 173. 

liability for the sale of intoxicants, 363. 

sale within the State of South Carolina, of liquors 
brought into the State in derogation of the South 
Carolina liquor dispensary law, 505. 

JETSAM AND FLOTSAM, 60, 146, 164, 211, 293, 308, 350, 389, 
496. 
JOINDER OF ACTIONS, 
joint action will not lie against the separate own- 


ers of dogs which unite in destroying the property 
of a third person, 241. 


JOINT TORT-FEASORS, 
joint and separate liability for negligence, where 
there is concurring negligence, 404. 
LABOR. See MASTER AND SERVANT. 
LABORER'S LIEN, 


priority of chattel mortgage over a, 37. 





LANDLORD AND TENANT, 


effect of covenant by tenant to repair, where the 
buildings are destroyed by fire, 293. 

a landlord who lets the work of altering a building 
to acompetent mechanic, is not liable for an in- 
jury done by the contractor to a teuant who for 
a valuable consideration agreed to the making of 
the repairs, 323. 

liability of the tenant to rebuild in case of destruc- 
tion of the premises where there is a covenant to 
maintain the premises in good condition, 494. 

liability of the tenant to make repairs and rebuild 
in case of destruction of premises, 494, 495. 

LARCENY, 


stealing money from trousers folded and placed 
under the owner’s head as a pillow, while he 
sleeps, does not constitute a taking ‘‘from the 
person” within the definition of grand larceny, 487 
LAW BOOKS, 
Book Reviews, Digests, 
American Digest for 1896, 126. 
Index Digest American & English Encyclopedia of 
Law, 188. P 
Book Reviews, Reports, 
American State Reports, Vol. 50, 125. 
American State Reports, Vol. 51, 311. 
American State Reports, Vol. 52, 351. 
American State Reports, Vol. 53, 497. 
Books Reviews, Text Books, 
Kent’s Commentaries, 61. 
Hale on Torts, 61. 
Will on Circumstantial Evidence, 61. 
Studies in the Civil Law, 125. 
Infallible Logic, 125. 
Tiffany’s Persons & Domestic Relations, 310. 
Schoular’s Personal Property, 310. 
Perley’s Mortuary Law, 310. 
Jones on Evidence, 311. 
Underhill on Trusts and Trustees, 331. 
Ostrander on Fire Insurance, 331. 
Lewis’ Blackstone, 351. 
Beach on —eceivers, 313. 
Boisot on Mechanics’ Liens, 457. 
Elliott on Railroads, 477. 
Clark on Corporations, 518. 
Hepburn on Code Pleading, 518. 
Smith on Receiverships, 518. 
LIBEL, 
injunction against, 350. 
LIEN, 
priority of a laborer’s lien over a chattel mortgage, 
87. 
priority of liens, 37, 39. 
of attorneys, 118. 
LIFE INSURANCE, 


construction of policy of, as to the time when the 
policy takes effect, 90. 

woman has an insurable interest in the life of her 
intended husband, 301. 

responsibility of insurance company for misstate- 
ment of its agent as to the life of the insured, 303. 

medical examiner agent of the company only, 304. 

admission of parol evidence, 304. 

application of estoppel in pais, 505. 

LIMITATION OF ACTIONS, 

attorney’s employment and the statute of limita- 

tions, 309. 
LIS PENDENS, 

scope of a lis pendens, 34. 
essentials in creating the lien, 34. 
how the lis pendens may be vitiated, 35. 
enforcing a lis pendens, 35. 
lis pendens as to real estate, 35. 
lis pendens as to personal property, 36. 
statutory provisions, 36. 
proceedings in United States courts, 37. 
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MANDAMUS, 
power of court to compel by mandamus the opera- 
tion of street railway, 466. 
MARITIME CONTRACT. See ADMIRALTY. 


MARRIAGE, 
a rule forbidding conditions in general restraint of 
marriage does not extend to second marriages, 3. 
what constitutes marriage by cohabitation, 115. 
tendency of courts to frown upon suits for breach 
of promise of marriage, 239. 


MASTER AND SERVANT, 
validity of Utah statute regulating hours of em- 
ployment, 1. 
liability of the master for malicious act of servants 
causing injury to third person, 140, 145. 
the liabllity of the master for negligence causing 
damage to a volunteer, 224. 
right of freedom of labor, 259. 
liability of labor organization for coercion towards 
employees, 259. 
a new doctrine as to fellow service, 359. 
recovery on quantum meruit by servant where he 
abandons the service of the master, 451. 
validity of Missouri statute making debts due for 
labor preferred claims against property of em- 
ployer, 485. 
MECHANIO’S LIEN, 
priorty of chattel mortgage over laborer’s lien, 37. 
constitutionality of statute of Ohio as to, 70. 
validity of the Ohio mechanic’s lien law, 201. 
MISSOURI, 
tligibility of women in, to occupy the office of clerk 
of court, 267. 
validity of Missouri statute making debts due for 
labor preferred claims against property of em- 
ployer, 485. 


MONOPOLIES, 
combinations in restraint of business, 262. 
MORTGAGE, 
what description of the debt is sufficient in a re- 
corded mortgage, 490. 
three leading propositions supported by the 
adjudged law, 490. 
doctrine that the debt must be described in the 
mortgage with as much certainty as the case ad- 
mits of, 490. 
what mortgages have been held void under this 
doctrine, 492. 
doctrine that imperfections in description of the 
debt in a mortgage will not avoid it as to inter- 
ested third persons put upon inquiry, 493. 
doctrine that the language employed in describ- 
ing thedebt must not have been devised to 
mislead or conceal, 493. 
MUNICIPAL CORPORATION, 
validity of ordinance against loud boisterous noise 
or fighting in and about public places, 31. 
the effect of municipal ordinance upon civil liabil- 
ity between private parties, 55. 
power of, to offer and pay a reward for the appre- 
hension of criminals, 57. 
validity of the acts of de facto officers, §9. 
validity of contract of city which is beyond the 
constitutional limit of indebtedness, 135. 
liability of, for an injury to atraveler while stray 
ing outside of an unfenced street, 241. ad 
is under no obligation to light its streets where 
they are safe and convenient for travel the whole 
width, unless the duty to do so is imposed by its 
charter, 241. 
liability of, for injuries caused by ice and snow on 
sidewalk, 301. 
validity of city ordinance regulating street parades, 
448. 
power of city to regulate and control the right of 
public addresses in parks, 505. 
NATIONAL BANKS, 
under Rev. Stat. U. S., sec. 5198, providing that the 





NATIONAL BANKS—Continued. 
taking of usury by a national bank ‘‘shall be 
deemed a forfeiture of the entire interest,” and 
that the person paying it may recover back 
*“‘twice the amount of the interest received,” the 
measure of recovery !s double the whole interest 
received, 360. 
NEBRASKA, 
publication of legal notices in, 146. 
construction of the Nebraska assignment law, 186. 


NEGLIGENCE, 
liability of restaurant keeper for, in the prepara- 
tion of food, 50. 
liability of electric light companies for imperfect 
insulation of wires, 51. 
liability of a druggist to a husband for the sale of 
opium to the wife, 53. 
physician’s liability for, 60. 
recovery of damages for physical injuries resulting 
from mental shock, 89. 
legal responsibility of a surgeon in operating upon 
a patient, 153. 
legal cause, 164. 
burden of proof of, in actions against railroad com- 
panies for fires, 175. 
the liability of the master for negligence causing 
damage to a volunteer, 224. 
imputed negligence as the same affects railway 
law, 242. 
assignability of a verdict for damages, 260. 
where a child entered a shop with her father, and 
while he was paying for goods bought, passed 
her hand in a coffee grinder and was injured, the 
owner of the store was not liable, 302. 
joint and separate liability for, where there is con 
curring negligence, 404. 
liability of an attorney for, in the examination of 
title, 421. 
liability for damages received in unguarded exca- 
vation made by railroad company in close prox 
, Imity to the highway, 486. 
NEGOTIABLE INSTRUMENT, 
whether a note payable to one as trustee'is nego 
tiable, 90. 
parol evidence to show the real character in which 
-note is signed, 136. 
indorsement of maker’s name on the back of a 
promissory note payable to his order does not 
make the maker indorser, nor the contract any 
other than that of a maker, 248, 250. 
liability of a party not the payee who indorses his 
name on the back of a note, 248, 250. 
the consideration for a promissory note executed 
to an incorporated college is the accomplishment 
of the purposes for which it is incorporated, and 
such consideration is sufficient, 282. 
an extension granted to the principal on a note, 
without consent of the surety, releases the surety 
from liability, 340. 
maker of a promissory note payable at a bank has 
the entire day of maturity in which to make pay 
ment, and an action begun thereon just after the 
close of banking hours on the day it is due, is 
prematurely brought, 506. 
NEW TRIAL, 
tears of counsel as a ground for setting aside ver- 
_ dict of jury, 219. 
NUISANCE, 
abatement of a public nuisance by injunction, 2. 
where the State seeks jurisdiction of equity to 
abate by injunction a public nuisance, it must 
show that such nuisance is an injury to the prop- 
erty or civil rights of the public at large, 162. 
OFFICE AND OFFICERS. See, also, CORPORATIONS. 
validity of the acts of de facto public officers, 89. 
eligibility of women to occupy the office of county 
clerk, 267, 270. 
OHIO, — 
constitutionality of mechanic’s lien statute of, 70, 
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OHIO—Continued. 
constitutionality of the Ohio ‘‘Nichols Law,” pro- 
viding for a State tax on the property of express 
companies, 279, ; 
ORDINANCE. See MUNICIPAL CORPORATION. 


PARENT AND CHILD, 
surrender by a father of the right to the custody of 
child, 240. 
PAROL EVIDENCE. See EVIDENCE. 
PAYMENT, 
money paid on illegal contract cannot be recov- 
ered, 155. 
appropriation of, on sale of collateral security by 
pledge, 321. 
PHYSICIAN AND SURGEON, 
liability of, for negligence, 60. 
legal responsibility of a surgeon in operating upon 
a patient, 153. 
PLEADING, 
action for use and occupation of land isa single 
cause of action and plaintiff cannot so split the 
claim as to maintain two actions, 306. 
answers in insurance suits, 407, 457. 
when defenses must be specially pleaded, 407. 
void and voidable policies, 408. 
conditions subsequent, 408. 
waiver and estoppel, 408. 
arbitration, 409. 
pleading ultra vires and invalidity of contract, 409. 
allegations, sufficiency of, 409. 
PLEDGE, : 
where parties have made no application of the pro- 
ceeds of collateral security pledged for the in- 
debtedness of the pledgor generally, and the 
oldest debt is also one on which there is a surety, 
a court of equity will make an application of 
such debt in relief of the surety, 321. 
PREFERENUVE, 
validity of, to officers of an insolvent corporation, 
PRINCIPAL AND AGENT, 
what constitutes a broker, 324. 
liability of the principal for the warranty of the 
agent, on sale of goods, 405. 
PRINCIPAL AND SURETY, 
discharge of a surety on a negotiable instrument 
by its extension, 136. 
an extension granted tothe principal on a note, 
without consent of the surety, releases the surety 
from liability, 340. 
RAILROAD COMPANIES. See, also, CARRIERS OF PASs- 
SENGERS. 
the fact that persons have been in the habit of 
using for a foot-path the track of defendant rail- 
road company, does not render the company 
liable for injuries to such person from a passing 
train unless the injuries were wantonly or will- 
fully inflicted, 10. 
duty of a, to trespassers on its track, 10, 13, 50. 
tender of a five dollar bill to a conductor of street 
railway, requiring change, is unreasonable and 
not a sufficient tender, 116. 
it having been shown that a fire was set by defend- 
ant’s locomotive, there is a presumption that de- 
fendant was negligent, placing on it the burden 
of proving that it has used the proper precau- 
tions for confining sparks and cinders, 175, 
constitutionality of State statute providing for pen- 
alty of attorney fees to be paid by railroad com- 
panies in case of failure to settle damages, 219. 
statutory liability of, for fires caused by locomo- 
tive, 239. 
in an action by an employee to recover damages, 
a plea that the employee had accepted benefits 
as a member of a relief association under an 
agreement of relinquishment of action, when not 
a defense, 240. 
imputed wrong asthe same affects railway law, 242. 











RAILROAD COMPANIES—Continued. 
liability of sleeping car company for loss of effects 
of its passengers, 283. 
effect of the Sherman anti-trust law forbidding 
pooling arrangements by railroad companies, 319. 
State regulation requiring stoppage of trains at 
county seats is reasonable, 422. 
power of court to compel by mandamus the opera- 
tion of street railways, 466. 
liability for damages received in unguarded exca- 
vation made by railroad company in close prox- 
imity to the highway, 486. 
validity of agreement by a member ofa relief as- 
sociation managed by the company under an 
agreement that the acceptance of benefits from it 
for any disability should bara suit for damages 
against the company, 496. 
RELEASE AND DISCHARGE, 
setting aside of release of claim for personal 
injuries, on the ground of fraud, 70. 
in action by employee against railroad company, a 
plea that the employee released his cause of ac- 
tion by accepting benefits from a relief associa- 
tion, how far effective, 240. 
effect of agreement by creditor to accept smaller 
sum of money in satisfaction of debt, 377. 
REWARD, 
right to areward offered for the arrest ofa crim- 
inal, 31. 
power of municipal corporation to offer a reward 
for the apprehension of criminals, 57. 
general consideration of the question of rewards 
for the apprehension of criminals, 59. 


SALE, 
parol evidence to add a warranty to a written sale, 
3. 
implied warranty ina manufacturer’s contract of 
sale, 204. 


implied sale of manufactured goods, 347, 349. 
injunction to protect purchaser of interest in news- 
paper, coupled with a control of same, 379. 
liability of the principal for the warranty of the 
agent, 405. 
whether a transaction constitutes a sale or a bail- 
ment, 471, 475. 
SCHOOLS, 
in the absence of a statute making vaccination 
compulsory or a condition precedent to the right 
of children to attend public schools, a rule by the 
State board of health, requiring a certificate of 
vaccination by pupils, is invalid, 341. 
SEDUCTION, 
action by wife, for the alienation of the hus 
band’s affections, 156. 
SELF-DEFENSE. See HOMICIDE. 
SENATE, 
power of the United States senate to force witnesses 
before committees, to testify, 403. 
SLANDER, 
animal defamation, 295. 
SOUTH CAROLINA, 
dispensary law of, before the United States Su- 
preme Court, 173. 
validity of sale of liquors brought into the State in 
derogation of the liquor dispensary law of, 505. 
STATE, 
only the legislature has power to accept a bequest 
to the State, 404. 
STREET RAILWAY. See, also, RAILROAD COMPANIES; 
CARRIERS OF PAS<sENGERS. 
rule requiring tender of fare in bills less than $2.00 
is reasonable, 116. 
power of court tocompel by mandamus the opera- 
tion of, 466. 
TAXATION, 
validity of, for the purposes of irrigation, 29. 
validity of State taxation ofthe property of express 
companies, 279. 
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TAXATION—Continued. 
constitutionality of Illinois inheritance tax, 447. 
constitutionality of the Colorado inheritance tax 
law, 465. 
TELEGRAPH COMPANIES, 
cannot by contract relieve itself from liability for 
negligence in the transmission of messages, 71. 
whether any distinction between negligence and 
gross negligence, 71. 
liability of, in the sending of cipher dispatches, 71. 
* mental anguish in telegraph cases, 176. 
a close question, 177. 
an element of damage not always a cause of ac- 
tion, 177. 
a cause of action necessary, 178. 
the rule of damages in tort, 179. 
the reasoning of the opponents of such damages, 
180. 
arguments considered, 180. 
cases of wantonness and malice, 182. 
TELEPHONE. See ELECTRICITY. 
TRADE-MARK, 
assignability ofa trade-name, 339. 
TRADE- NAME. See TRADE-MARK.. 
TRFESPASSER. See RAILROAD COMPANIES. 


TRIAL, 
effect on verdict ofa person personating a juror, 
3. 
tears of counsel as a ground for setting aside ver- 
dict of jury, 219. 
sustaining the credit of an impeached witness, 261. 
in action for personal injuries plaintiff may be re- 
quired to produce in court for analysis speci- 
mens of urine, 450. 
effect of absence of the trial judge from the court 
room during the argument to the jury, 465. 
demurrer to evidence, 509. 
“TRUSTS,” 
effect of the Sherman anti-trust law forbidding 
pooling arrangements by railroad companies, 319, 
TRUST, 
following trust funds inthe hands of an assignee 
for benefit of creditors, 488. 
USURY, 
under Rev. Stat. U. 8. 5198, providing that the taking 
of usury by a national ,bank “shall {be deemed a 
forfeiture of the entire interest,” and that the per- 
son paying it may recover back ‘‘twice the 
amount of the interest received,’’ the measure of 
recovery is double the whole interest received, 


evasian of usury laws, 497. 
UTAH, 
validity of statute of, regulating hours of employ- 
ment, 1. 
validity of Utah statute providing for jury of eight 
persons, 239. 
VENDOR AND PURCHASER, 
illegality of fictitious bids at an auction sale, 378. 
purchaser of land who has paid part of the price 
and fails to carry out his contract, cannot recover 


VENDOR AND PURCHASER—Continued. 
the money paid, though the contract does not 
provide for a forfeiture, 515. 
recovery of money paid by vendee on a rescission 
of sale, 515, 517. 
VERDICT, 
effect on verdict of a person personating a juror, 8. 
tears of counsel as a ground for setting aside ver- 
dict of jury, 219. 
WAREHOUSEMAN, 
failure of a, to deliver on demand goods which have 
been intrusted to him, does not support an action 
of conversion where the failure is solely on ac- 
count of the goods having unaccountably disap- 
peared, 322. 
WARRANTY. See, also, SALE. 
parol evidence to add a warranty to a written sale, 
8. 
implied warranty in manufacturer’s contract of 
sale, 204. 
implied warranty on sale of manufactured goods, 
347, 349. 
WILL, 
a rule forbidding conditions in general restraint of 
marriage does not extend to second marriages, 3. 
legal adoption by one, of her deceased son’s only 
daughter, isnot such part performance as will 
take out of the statute a parol contract of the 
grandmother to make no will which should de- 
prive the child of a portion of the estate, 31. 
paper in the handwriting of a married woman, pur- 
porting to be her will, but invalid at the time of 
its execution for want of witnesses, cannot be 
validated by an act thereafter passed before her 
death, dispensing with the requirement of wit- 
nesses, 202. 
limitation on absolute devise, 280. 
handwriting purporting to be the joint will of two 
persons cannot be probated as such in the life of 
one of them, 281. 
writing jointly executed by husband and wife, pur- 
porting to be their will, devising to a third per- 
son land parts of which belong to each, cannot be 
proved as a separate will of the husband on his 





death while the wife is living, 281. 
defeating a testator’s wishes, 308. 
only the legislature of a State has power to accep} 
a bequest to the State, 404. 
WITNESS, 
cautionary instruction as to the credibility of a, 82 
sustaining the credit of an impeached witness, 261. 
power of the United States senate to force wit 
nesses before committees, to testify, 403. 
the wife not a competent witness against her hus 
band on his trial for an abortion committed on 
her prior to their marriage, 508. 
WOMEN, 
eligibility of, to cccupy the office of clerk of court, 
267, 270. 
right of, to vote under the Indiana election law, 361. 
WORDS AND PHRASES, 
“cattle,” 165. 
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Accident Insurance, 62, 81, 351, 370, 414, 433, 477, 498. 
Accord and Satisfaction, 296, 519; compromise, 519. 
Account Stated, pleading, 457. 

Acknowledgment, 252. 

Action, 41, 81, 126, 147, 166, 252, 332, 477,519; abatement, 
519; commencement, 126; debt due an estate, 478; 
joinder of causes, 41, 126. 

Admmiustration, 15, 41, 62, 81, 101, 252, 312, 332, 351, 389, 414, 
478, 498, 519; accounting, 498; appointment of ad- 
ministrator, 41; claims, 332, 351, 519; distribution, 
414; executors, 15, 62, 351; lien, 101; probate court, 
62; rights of widow, 41, 478; sale of decedent’s land, 
101, 389. 

Admiralty, 212, 296, 483; collision, 483; maritime liens, 
212. 

Adultery, 15. 

Adverse Possession, 15, 42,81, 101, 166, 188, 252, 272, 312, 
352, 370, 414, 433, 457, 520; color of title,520; continuity, 
520; contract for purchase, 102; evidence, 102; high- 
ways, 457; ouster, 102; proof of possession, 15. 

Aliens, 252. 

Alteration of Instrument, 15, 102, 312, 433. 

Animals, 16, 126,520; injury by vicious dog, 16, 520. 

Appeal, 16, 42, 62, 81, 102, 126, 188, 262, 272, 312, 382, 352, 371, 
389, 414, 433, 457, 478, 520; abatement, 434; bond, 253, 
389, 457; correcting record, 457; election of remedies, 
42; jurisdiction, 352; mandamus, 42; mandate, 520; 
notice, 102; parties, 81; pleading, 520; rehearing, 434; 
reversal, 414; substitution of bond, 126; sufficiency 
of exception, 16; supersedeas, 188, 371, 434; supreme 
court, 62, 382; variance, 434; waiver, 272. 


Appearance, 352. 

Application of Payment, 332. 

Arrest, 389, 414; in civil actions, 371. 

Arson, 191, 334. 

Assault and Battery, 414. 

Assignment, for benefit of creditors, 16, 42, 81, 102, 166, 
233, 253, 272, 296, 312, 390, 434, 498, 520. 

Association, 16, 352. 

Assumpsit, 102, 188, 434,521; joinder of causes, 434; plead- 
ing, 521; purchase price, 102. 

Attachment, 16, 42, 81, 102, 126, 147, 188, 212, 233, 253, 272, 
312, 332, 371, 390, 414, 434, 458, 478, 498; affidavit, 147; 





bond, 16; collusive attachment, 414; damages, 147, 
414; discharge, 16; dissolution, 498; equitable inter 
est, 16; fixtures, 102; garnishment, 332; interven- 
tion, 25%, 312; levy, 188, 272, 4°8; priorities, 478; prop- 
erty subject, 42; validity, 188. 

Attorney, disbarment, 62. 

Attorney and Client, 42, 103, 126, 166, 3382, 390, 458, 478. 

Award, 62. 

Bailment, 103, 434. 

Banks and Banking, 16, 42, 62, 103, 147, 166, 188, 212, 263, 
272, 296,312, 332, 852, 371, 434, 458, 478, 498; bills and 
notes, 62, 458; checks, 434, 498; deposit, 296, 458; 
officers, 42; set off, 16. 

Benevolent Society, 42, 81, 103, 126, 188, 253, 390, 415, 434, 
478. 

Bigamy, 415. 

Bills and Notes, 62, 103, 126, 166, 189, 212, 233, 253, 272, 296, 
332, 390, 415, 435, 458, 478, 498, 521; assignment, 435; 
bona fide purchaser, 189, 272, 415, 435; collateral at- 
tack, 832; consideration, 166, 390, 435, 521; construc- 
tion, 126; extension of note, 390; indorsement, 333, 
390, 435; negotiabilty, 478; non-negotiable note, 3%; 
pleading, 498; promissory notes, 415. 

Bill of Exceptions, 435. 

Bona Fide Purchaser, 390, 415, 478. 

Bond, 126, 415, 498. 

Boundaries, 189, 312. 

Bribery, 168. 

Brokers, commissions, 415. 

Burglary, 64, 128, 148, 234, 254, 372, 459, 500. 

Building and Loan Association, 103, 147, 167, 189, 233, 371, 
390, 435, 498, 521. 

Carriers of Goods, 63, 103, 147, 167, 212, 234, 272, 313, 352, 371, 
891, 485, 478, 499; bill of lading, 103; connecting lines, 
272; construction of contract, 63; conversion, 371; 
delivery, 435; limiting liability, 478. 

Carriers of Live Stock, 16, 103, 212, 312. 

Carriers of Passengers, 16, 17, 42, 62, 63,82, 103, 126, 147, 
167, 189, 212, 284, 253, 272, 313, 333, 352, 371, 390, 415, 478, 
498; contributory negligence, 16, 352, 3871, 390; ne 
groes, 478; street railroads, 167, 272. 

Certiorari, 189, 296. 

Chattel Mortgage, 17, 63, 82, 103, 147, 167, 189, 218, 272, 313, 
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$33, 852, 391, 415, 435, 499, 521; after-acquired property, 
§2; collateral agreement, 17; construction, 415; de- 
scription, 82; execution, 499; foreclosure, 167; pos- 
session, 82; priority, 435; record, 17, 104; registra- 
tion, 147; validity, 189, 218, 272; waiver, 17. 

Clerk of Court, 333, 352. 

Compromise, consideration, 42. 

Confusion, 43, 168. 

Conflict of Laws, 189, 272, 352, 371, 435. 

Confusion of Goods, 253. 

Conspiracy, 353, 458. 

Constitutional Law, 17, 42,63, 107,127, 147, 189, 218, 253, 
278, 296, 318, 333, 852, 371, 391, 415, 435, 456, 478, 521; in- 
terstate commerce, 104, 312; jury trial, 313; ordi- 
nance, 371; police power, 458; public improvements, 
213; taxation, 415; tax titles, 435; tenure of office, 333; 
trial by jury, 63. 

Contempt, 42, 190, 479, 499. 

Contract, 17, 42, 68, 82, 104, 127, 147, 167, 190, 218, 234, 253, 
278, 313, 338, 852, 371, 391, 415, 436, 458, 479, 499, 521; 
abandonment, 17, 521; agreement to arbitrate, 127; 
assignment, 82, 352; cancellation, 436; condition 
precedent, 213; consideration, 190,258; construction, 
17, 82, 104, 333, 352, 458, 521; consummation, 147; dam- 
ages, 353, 371; estoppel, 167; evidence, 127; gaming 
contract, 17, 127; illegality, 391; interpretation, 391; 
lease, 190; measure of damages, 436; mutuality, 273; 
offer and acceptance, 104, 391; parol evidence, i47, 
333, 415; performance, 18, 127, 415; pleading, 3891; 
public policy, 42, 253; reformation, 213, 273, 391; re- 
lease, 313; repudiation, 521; rescission, 42,104, 273, 
436, 479, 499; restraint of trade, 127, 436; sale, 127; 
sureties, 190; validity, 371; voluntary conveyance, 
127; wager, 167. 

Conversion, 42, 147, 167, 190, 213, 273, 318, 371, 436, 521; 
wrongful attachment, 147. 

Corporation, 18, 42, 63, 82, 104, 127, 148, 167, 190, 218, 234, 
253, 273, 296, 813, 333, 353, 871, 391, 436, 458, 479, 499, 521; 
action by stockholders, 104; attachment, 148; au- 
thority of agent, 521; bonds, 371; contracts of 
officers, 479; dissolution, 253, 273, 333; election of di- 
rectors, 372, 458; foreign corporation, 42, 190, 372, 522; 
illegal stock, 353; indorsement of note, 499; injunc- 
tion, 18; insolvency, 43, 63, 82, 167,190, 218, 253, 273, 
391, 437; lease, 499; officers, 43, 458; receiver, 105, 437, 
499; record, 372; sale of property, 105; stock and 
stockholders, 82, 127, 278, 392, 479; stock subscrip- 
tions, 127; transfer of stock, 105, 522; ultra vires, 273; 
venue, 479. 

Costs, 479. 

Counties, 63,82, 105, 190, 353, 392, 437, 479, 499, 522; board 
of supervisors, 522; division, 82; garnishment, 479; 
negligence, 105. 

County Seat, 18. 

Courts, 18, 392, 499, 522; jurisdiction, 499, 522. 

Court of Claims, jurisdiction, 148. 

Covenant, 190, 273, 313, 372, 392; breach, 273; considera- 
tion, 313; of warranty, 372. 

Creditors’ Bill, 82, 354; pleading and proof, €2. 

Criminal Evidence, 18, 43, 63, 105, 128, 148, 168, 190, 214, 234, 
254, 273, 313, 358, 372, 392, 415, 437, 458,479, 522; con- 
Spiracy, 190; dying declarations, 214; false pre- 
tenses, 105,148, 190; good character, 18; res gestz, 
64. 

Criminal Law, 18, 43, 64, 83, 105, 128, 148, 168, 191, 214, 234, 
254, 274, 296, 813, 334, 353, 372, 392, 415, 487, 458, 479, 499, 
522; abortion, 499; accessory, 128; appeal, 458% as- 
Sault with intent to kill, 18, 437; bail, 105; burglary, 
18; cruelty to animals, 479; extradition, 459, 500; 
false pretenses, 18, 415; former conviction, 168, 415, 
479; former jeopardy, 148, 168, 274, 416; indictment, 
416; information, 83; instruction, 19, 43; lottery, 479; 
rape, 393; recognizance, 106; record, 19; self-defense, 
214, 235; statutes, 214; subornution of perjury, 106, 
254; theft, 19, 274; unlawful cohabitation, 416; ver- 
dict, 19; warrant, 83; witnesses, 19, 459, 500. 

Criminal Practice, 19, 64, 83, 106, 128, 148, 214, 285, 254, 274, 
314, 354, 372, 393, 416, 487, 459, 500, 523; cruelty to ani- 
mals, 148; indictment, 64, 416; information, 20. 

Criminai Trial, 372, 459, 500. 





Custom and Usage, 214. 

Damages, 43, 106, 168, 254, 296, 314, 398, 416; breach of 
contract, 43; personal injuries, 106. 

Death by Wrongful Act, 20, 64, 168, 214, 254, 274, 416, 523. 

Death, presumption, 459. 

Deceit, 20, 128, 191, 235, 314, 372, 393,523; damages, 372; 
fraud, 128, 191; fraudulent representations, 314, 393. 

Dedication, 296, 459; of street, 20, 235. 

Deed, 20, 43, 64, 83, 106,128, 148, 169, 191, 214, 285, 254, 274, 
314, 334, 373, 393, 416, 437, 459, 479, 500, 528; boundaries, 
64, 148, 214, 3384; cancellation, 437; conditional de- 
livery, 106; conditional limitation, 128, 834; condi- 
tions, 214, 235, 438; conditions subsequent, 83, 169, 
500; consideration, 191; construction, 20, 64, 393, 479; 
covenant, 191, 393, 488; defective description, 83; de- 
livery, 20, 106, 128, 169, 373, 438, 480; description, 148, 
334; estate conveyed, 20, 523; estoppel, 191; evidence, 
393 ; execution, 48; joint tenancy, 334; life estate, 314; 
mental capacity, 373; misdescription, 500; mort- 
gage, 106, 393; parol evidence, 169; record, 393; 
reformation, 416; vested remainders, 438. 

Deposition, 500. 

Descent and Distribution, 83, 459, 523. 

Divorce, 20, 106, 148, 169, 191, 214, 254, 274, 334, 393, 438, 459; 
alimony, 20, 106, 274, 334; desertion, 459; jurisdiction, 
254; 

Dower, 20, 43, 128, 214, 254, 523; assignment, 254; lease, 43; 
renunciation, 214. 

Drainage, 43, 334. 

Drainage Assessment, 107. 

Duress, 393. 

Easement, 169, 214, 235, 393, 416, 438, 480; highway, 214; 
right of way, 480. 

Ejectment, 20, 214, 274, 296, 314, 354, 373, 438; limitation, 
438; title, 296. 

Election of Remedies, 274, 354. 

Elections and Voters, 20, 43, 64, 83, 107, 149, 169, 191, 214, 
296, 314, 334, 854, 373, 398, 459, 523. 

Electricity, 20. 

Embezzlement, 191, 416. 

Eminent Domain, 20, 128, 274, 314, 398, 438, 460, 501, 523; 
compensation, 438, 523; condemnation, 314, 398, 523; 
public use, 20; right to compensation, 21. 

Equitable Assignment, 394. 

Kquity, 21, 43, 64, 83, 149, 169, 192, 215, 285, 274, 378, 394, 416, 
488, 460, 480, 500, 523; jurisdiction, 169, 373, 394, 480; 
laches, 373, 460; limitation, 416; marshalling assets, 
500; multifariousness, 64; reformation of contract, 
83; sale of bonds, 149; stock subscription, 192. 

Estoppel, 21, 149, 254, 274, 378, 394, 438, 480; pleading, 438. 

Estoppel in Pais, 21, 44, 107, 169, 354, 438, 500. 

Evidence, 21, 44, 107, 128, 149, 169, 215, 235, 254, 274, 314, 334, 
354, 394, 416, 438, 438, 460, 480, 500, 524; admissions, 480; 
books of account, 21; declarations, 128, 416; deposi- 
tion, 480; expert testimony, 44; insolvency, 107; 
manifestations of pain, 500; medical books, 500; 
open accounts, 438; opinion evidence, 438; parol 
evidence, 416; photographs, 480; privileged com- 
munications, 354; proof of handwriting, 44; testa- 
mentary capacity, 149. 

Execution, 83, 107, 149, 215, 274, 373, 394, 416, 500, 524; claims 
by third persons, 500; collateral attack, 83; priori- 
ties, 274. 

Execution Sale, 169, 275, 296, 878, 480. 

Expert Testimony, 169, 192. 

Extradition, 192, 524. 

Factors, 314. 

False Imprisonment, 394, 500; malicious prosecution, 
500 


False Pretense, 18, 105, 148, 190, 415. 

Federal Courts, 21, 44, 64, 83, 107, 128, 149, 192, 215, 254, 296, 
814, 354, 873, 394, 438, 460, 480, 500, 524; certiorari, 480; 
circuit court of appeals, 83; citizenship, 44; diverse 
citizenship, 21; federal question, 64, 192; following 
State decisions, 21; habeas corpus, 460; jurisdiction, 
21, 107, 128, 215, 296, 314, 460; Mexican grants, 21; re- 
ceivers, 394; supreme court, 21, 254. 

Federal Offense, 149, 275. 

Fixtures, 83, 169, 192, 314, 480. 

Forcible Entry and Detainer, 297, 335, 417, 480. 
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Forgery, 148, 191, 285, 254, 392, 415. 

Frauds, Statute of, 22, 84,107, 128, 192, 215, 275, 315, 394 
438, 460, 480, 501, 524; delivery of goods, 107; part per- 
formance, 128; sufficiency of writings, 107. 

Fraudulent Conveyance, 22, 64, 84, 108, 149, 169, 192, 275, 
297, 854, 394, 417, 438, 460, 480, 501, 524; action to set 
aside, 149; bona fide purchaser, 108; burden of 
proof, 438; change of possession, 64; chattel mort- 
gage, 439; consideration, 108; husband and wife, 
169, 524; intent, 460; knowledge of grantee, 22; mort- 
gage, 84; notice, 297; parties, 480; preference, 501; 
preferred creditor, 65; venue, 297. 

Gaming, 192, 354. 

Garnishment, 44, 84, 108, 129, 170, 192, 215, 254, 275, 354, 417, 
480, 501; homestead, 354. 

Gift, 192. 

Gifts, Causa Mortis, 236. 

Gift Inter Vivos, 439. 

Guaranty, 65, 108, 170, 192, 254, 336, 354, 373, 395, 439, 525; 
acceptance, 354; construction, 65, 108, 170, 439. 

Guaranty Insurance, 129. 

Guardian ad Litem, 460. 

Guardian and Ward, 65, 335, 354, 395, 525. 

Guardian’s Sale, 129. 

Habeas Corpus, 108, 129, 192, 215, 417, 460, 481, 501. 

Highway, 22, 65, 108, 215, 236, 335, 395, 439; assessment, 22; 
collateral attack, 395; dedication, 22, 215; encroach- 
ment, 65; what constitutes, 108. 

Holidays, 501. ; 

Homestead, 22, 44, 84, 170, 193, 215, 254, 275, 297, 315, 373, 
395, 417, 489, 481, 525; abandonment, 525; contiguous 
tracts, 481; lease, 395; mortgage, 417, 439; rights of 
widow, 417; sule, 439; sale under execution, 44; what 
constitutes, 44. 

Homicide, 18, 43, 64, 88, 104, 105, 128, 148, 168, 235, 273, 296, 
3138, 358, 372, 892, 416, 437, 459, 479, 500, 522. 

Husband and Wife, 22, 44, 108, 129, 198, 236, 254, 275, 395, 
417, 439, 481, 601, 525; action on note, 44; agency, 129; 
antenuptial contract, 22, 439; community property, 
395, 417; contracts, 439, exemptions, 439; fraudulent 
conveyance, 275; gifts, 501; joint tenancy, 22; main- 
tenance, 108; partition, 193; resulting trust, 193; sep- 
arate estate, 129; wife’s separate property, 255. 

Injunction, 65, 84, 108, 129, 193, 275, 315, 885, 355, 373, 895, 440, 
460, 481, 501, 525; damages, 275; dissolution, 315, 355, 
440; parties, 335; pleading, 440; practice 481. 

Insane Person, 236, 395, 501. 

Insanity, 65. 

Insolvency, 22, 44, 255, 275, 315, 335, 395, 501, 525; prefer- 
ence, 275, 501, 525; set-off, 315. 

Insurance, 22, 44, 65, 84, 108, 109, 129, 170, 198, 215, 236, 255, 
275, 315, 335, 355, 395, 417, 440, 460, 481, 501, 525; abate- 
ment, 501; action on policy, 65, 395; assignment, 193, 
395; breach of warranty, 335; cancellation, 84; con- 
ditions, 84, 215; conditions of policy, 44, 109, 170, 193; 
insurable interest, 255, 355; limitations, 525; loss, 
460; other insurance, 23; waiver of conditions, 170; 
warranty, 481. 

Insurance Companies, 193. 

Interest, 440. 

Interpleader, 44, 170. 

Interstate Commerce Act, 23. 

Intervention, 23, 170, 481. 

Intoxicating Liquors, 23, 44, 65, 84, 109, 149, 193, 215, 275, 
315, 396, 417, 440, 481, 501, 525; civil damages, 396; 
illegal sale, 23, 44, 215, 417, 440, 502; interstate com- 
merce, 65; license, 275, 396. 

Joinder of Actions, 525. 

Joint Tort-feasors, 194. 

Judge, disqualification, 65. 

Judgment, 23, 45, 65, 85, 109, 129, 149, 1 ‘4, 215, 255, 276, 315, 
335, 355, 396, 417, 440, 461, 481, 525; assignment, 109, 194; 
by confession, 526; collateral attack, 23, 65, 194, 215, 

276, 481, 525; conclusiveness, 45; default, 396, 461; en- 
forcement, 45; estoppel, 440; execution, 440; fraud, 
109; injunction, 215; jurisdiction, 417; laches, 23; 
lien, 65, 85; pleading, 315; res judicata, 23, 65, 129, 355, 
440, 461; satisfaction, 129; subrogation, 194; unre 
corded deed, 355; vacation, 85, 109, 215, 417, 461; 





Judicial Notice, 170. 

Judicial Sale, 215, 276, 335, 418, 461, 502; enforcement, 502; 
setting aside, 461. 

Justice of the Peace, 526. 

Landlord and Tenant, 23, 85, 109, 129, 194, 216, 236, 255, 276, 
297, 315, 385, 355, 396, 418, 440, 481, 502, 526; action for 
possession, 440; construction of lease, 129; danger- 
ous premises, 440; defective premises, 315; fixtures, 
129, 297, 396; forcible entry and detainer, 441; lease, 
85, 194, 216, 276, 297, 315, 418, 481; negligence, 481; rent, 
396, 526. 

Landlord’s Lien, 315, 418. 

Larceny, 18, 43, 64, 128, 168, 191, 214, 296, 372, 416, 437, 458, 
479, 523. 

Lease, 373. 

Libel, 45, 85, 109, 194, 276, 815, 335, 373,396, 416, 461; privi- 
leged communications, 45, 194. 

License, 109, 355; revocation, 109. 

Lien, 65, 195, 396, 441; laborer’s lien, 65; material-man’s 
lien, 24; priority, 195. 

Life Insurance, 24, 109, 195, 216, 276, 297, 315, 355, 396, 441, 
461, 502; application, 24, 396; beneficiary, 276, 441; con- 
flict of laws, 502; suicide, 315, 461. 

Limitation of Actions, 24, 65, 85, 109, 129, 149, 195, 216, 237, 
255, 297, 335, 355, 373, 396, 418, 441, 461, 482, 502, 526. 

Lis Pendens, 45, 255. 

Lost Deeds, 418. 

Lost Instrument, 355. 

Maintenance, 418. 

Malicious Prosecution, 85, 109, 129, 149, 195, 237, 255, 276, 
297, 374, 418, 441, 502; burden of proof, 195; defenses, 
502; mailce, 418; probable cause, 129, 195, 255, 297, 441. 

Malpractice, 109. 

Mandamus, 24, 45, 109, 130, 149, 170, 195, 335, 355, 397, 418, 
442, 461, 502, 526; executivg officers, 502; limitations, 
526; pleading, 335; street railroads, 130; writ of 
error, 461. 

Marine Insurance, 526. 

Marriage, 24, 130, 255, 374, 397; consent, 397; evidence, 
897; validity, 24, 255. 

Married Woman, 45, 109, 130, 170, 237, 335, 397, 442, 482, 
526; contracts, 397. 

Marine Insurance, 65. 

Maritime Liens, 65, 85, 255. 

Master and Servant, 24, 45, 66, 85, 109, 130, 149, 170, 195, 216, 
256, 276, 297, 315, 385, 355, 374, 397, 418, 442, 461, 482, 526; 
assumption of risk, 24, 109, 180, 149, 195, 256, 276, 315, 
335, 418, 442, 461, 482, 526; contract, 336; contract of 
employment, 276, 482; contributory negligence, 45, 
110, 256, 374, 397; dangerous premises, 355; defective 
machinery, 45, 110, 170, 855; fellow-servant, 110, 195, 
256, 336, 356, 897, 418, 442, 461, 526; negligence, 24, 66, 110, 
130, 170, 195, 256, 315, 356, 374, 397, 442, 482, 526; per- 
sonal injury, 24; tort of servant, 374; vice-principal, 
45, 149; wrongful discharge, 336, 374. 

Mechanic’s Lien, 24, 85, 110, 130, 170, 195, 216, 256, 276, 297, 
315, 356, 397, 418, 442, 482, 502,527; assignment of claim, 
442; enforcement, 24; judgment, 170; personal lia- 
bility, 418; pleading, 527; priority, 110, 397; scope of 
employment, 502; sufficiency, 196. 

Mines and Mining, 150, 442, 461, 527; location, 461. 

Monopolies, 86. 

Mortgage, 25, 45, 66, 86,110, 130, 150, 170, 196, 216, 237, 256, 
276, 297, 316, 336, 356, 374, 397, 418, 442, 462, 482, 502, 527; 
accelerated maturity, 418; action to foreclose, 418; 
assignment, 86, 196, 336, 356, 374, 397, 527; condition 
of bond; 150; consideration, 150, 419; deed absolute, 
482; deed of trust, 398; delivery, 419; description, 
276, 442; fixtures, 130; foreclosure, 45, 86, 110, 170, 196, 
237, 256, 276, 374, 398, 443, 462; fraud, 171, 443; fraudu- 
lent preference, 443; payment, 502; priority, 25, 86, 
297; record, 297; release, 374; subrogation, 196, 216, 
276, 419, 482; tax title, 256; validity, 316, 482. 

Municipal Bonds, 25, 419; validity, 25. 

Municipal Corporation, 25, 46, 66, 86, 111, 130, 150, 171, 196, 

216, 237, 256, 276, 297, 316, 336, 356, 374, 398, 419, 443, 462, 

482, 502, 527; assessment, 256, 443, 527; cemeteries, 

111; change of street grade, 528; contract, 111, 443; 

dedication, 130; defective sewers, 196; defective 





validity, 194, 461; what constitutes, 23, 129. 





sidewalk, 171, 256, 316, 398; eminent domain, 237; il- 
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legal contract, 130; improvements, 25, 419, 528; in- 
debtedness, 395 ; intoxicating liquors, 46; license, 86; 
local improvements, 46; negligence, 25, 196, 277, 316, 
356, 528; obstruction of street, 398; opening streets, 
277; ordinance, 25, 130, 398, 502, 528; police power, 
898; powers, 130; public improvements, 46, 86, 196 
237, 375, 444, 502; street improvement, 171, 217, 443; 
street railway, 197, 316; taxation, 443. 

National Banks, 25, 66, 130, 150, 277, 316, 336, 398, 419, 444, 
462, 528; insolvency, 150; usury, 462. 

Naturalization, 336. 

Negligence, 25, 46, 66, 111, 150, 197, 217, 257, 277, 298, 316, 
356, 375, 398, 419, 452, 482, 523; accident at street cross- 
ing, 25; contributory negligence, 66, 150,375; dam- 
ages, 375; dangerous premises; 66; death of minor, 
25; highway, 217, 398; icy sidewalks, 46; independent 
contractor, 150, 483, 529; pleading, 197; proximate 
cause, 26, 66, 111, 150, 277, 483; respondeat superior, 
197. 

Negotiable Instrument, 26,46, 66, 86, 111, 277, 316, 336, 
357, 399; action by indorsee, 26; action on note, 46; 
bona fide purchaser, 111; indorsement, 86; note, 26, 
86, 316, 357, 399. 

New Trial, 419. 

Notary Public, 336, 462. 

Novation, 316. 

Nuisance, 26, 66, 171, 217, 257, 387, 462; abatement, 26. 

Office and Officers, 26, 46,87, 111, 150, 277, 298, 316, 387, 
899, 410; defacto officers, 46. 

Parent and Child, 111, 130, 357, 399; advancement, 111. 

Parties, 399. 

Partition, 111, 237, 277, 357, 375, 399,[444, 462, 529; decree, 
375; interlocutory decree, 462. 

Partnership, 26, 66, 87,111, 131, 150, 171, 197, 217, 237, 257, 
277, 316, 337, 357, 398, 444, 462, 483, 503, 529; accounting, 
197; action between partners, 316; contract, 483; 
death of partner, 26; dissolution, 317, 337, 357, 444, 
483, 529; distribution of assets, 399; evidence, 217; in- 
solvency, 529; insolvent firm, 150; real estate, 66; 
receiver, 503; retiring partner, 503; usury, 399; what 
constitutes, 503. 

Party Walls, 87. 

Payment, 26, 112, 150, 237, 337, 399, 444, 503; illegal charges, 
26; what constitutes, 399. 

Penalties, 112. 

Perjury, 18, 372. 

Physicians and Surgeons, 337. 

Pleading, 26, 66, 112, 131, 197, 237, 257, 317, 357, 375, 399, 419, 
444, 483,529; abatement, 26, 112; amendment, 317, 
444;contributory negligence, 419; demurrer, 317; in- 
consistent defense, 483 ; parties, 399,529 ; recoupment, 
131. 

Pledge, 171, 217, 317, 337, 375, 399, 444; transfer, 171. 

Power of Attorney, 483. 

Principal and Agent, 26, 46, 66, 87, 112, 181, 150, 171, 197, 
217, 297, 337, 357, 399, 419, 444, 483, 503, 529; action 
on contract, 66; authority of agent, 150, 171, 197, 399, 
529; husband and wife, 419; implied authority, 357; 
instructions, 46; limitations, 399; ratification, 112, 

419; scope of authority, 26; undisclosed principal, 

26. 

Principal and Surety, 27, 46, 66, 87, 112, 151, 198, 237, 257, 
277, 337, 357, 375, 399, 468, 483, 519; building contract, 
67; contribution, 463; release of surety, 27, 151, 399; 
rights of surety, 399. 

Process, 27, 151, 172, 198, 237, 298, 337, 400; amendment, 
151; service, 198, 400; summons, 27, 172. 

Prohibition, 198, 529. . 

Puttic Lands, 46, 87, 112, 151, 237, 277, 419, 529; patent, 
46. 

Quaatum Meruit, 273. 

Quieting Title, 47, 217, 277, 317, 400, 444; adverse posses- 
sion, 277. 

Quitclaim Deed, 400. 

Quo Warranto, 112, 198, 317, 419. 

Railroad Companies, 27, 47, 67, 87, 112, 181, 151, 172, 198, 

217, 237, 257, 277, 298, 317, 387, 357, 375, 400, 419, 444, 463, 

483, 503, 529; competing lines, 47; condemnation pro- 

ceedings, 357; contributory negligence, 27, 131, 198, 

298, 317; crossings, 444, 483; fires, 237,400, 444; injury 





to person on track, 67, 151, 198, 237; injury to stock, 
503; killing stock, 298, 337, 420, 463; mortgages, 468; 
negligence, 27, 87, 172, 217, 238, 277, 337, 375, 419, 463, 
529; personal injuries, 112; receivers, 27, 151, 375, 530; 
right of way, 151, 317, 375,483; street railways, 112, 
151, 198, 298, 400, 420, 463, 483, 503; use of streets, 444. 

Rape, 106, 148, 191. 

Real Estate Agent, 47, 67, 181, 198, 217, 357, 444; commis- 
sions, 47,67, 131, 217, 357, 445. 

Receivers, 47, 151, 217, 257, 337, 357, 375, 420, 445, 463, 483, 
530; appointment, 857; compensation, 375; execu- 
tion, 445; power to sue, 151. 

Release and Discharge, 445. 

Religious Societies, 47, 87, 357. 

Removal of Causes, 27, 47, 67, 87, 151, 198, 217, 278, 317, 337, 
463, 503; actions at law, 47; diverse citizenship, 87, 
198, 278; federal question, 151, 217; local prejudice, 
47; separable controversy, 27. 

Replevin 27, 67, 88, 172, 817, 400, 420, 463, 580; complaint, 
400 ; judgment, 530; parties, 400. 

Res Judicata, 88, 112, 199, 257, 278, 817, 357, 400. 

Reward, 199, 218. 

Sale, 47, 67, 88, 112, 131, 151, 172, 199, 218, 238, 258, 278, 298, 
317, 387, 357, 375, 400, 420, 445, 464, 483, 503, 530; condi- 
tional sale, 88, 172, 238, 298, 317, 464, 483, 580; construc- 
tion, 151, 400, 464; contract, 67, 112; damages, 317, 530; 
delivery, 88; election of remedies, 68; executory 
contract, 400; fraud, 420; growing crops, 400; implied 
warranty, 445; measure of damages, 85; passing of 
title, 46; rescission, 131, 152, 420, 445, 504; sufficiency 
of contract, 131; waiver, 88; warranty, 47, 113, 152, 
278, 317; when complete, 131. 

Schools and School Districts, 199, 257, 278, 337, 375, 445, 
530. 

Seduction, 152, 357, 530; evidence, 530. 

Set-off and Counterclaim, 375. 

Sheriff, 401. 

Slander, 168, 338, 401, 504, 531; evidence, 401. 

Specific Performance, 68, 131, 172, 199, 401, 445, 484, 504, 
581; contraet, 401; oral contract, 68. 

Stare Decisis, 152. 

States, 401. 

Statute, 27, 199, 258, 278, 401, 484, 504; amendment, 504; 
construction, 278, 401. 

Subrogation, 318. 

Taxation, 28, 47, 88, 113, 131, 152, 172, 199, 218, 288, 258, 278, 
298, 838, 358, 376, 401, 520, 445, 464, 484, 531; assess- 
ment, 152, 464; certificate of payment, 28; con- 
demnation, 152; double assessment, 28; equali- 
zation, 445; exemption, 28, 131, 172, 199, 376; illegal 
tax, 445; interstate commerce, 152; license, 28; sale, 
218; school property, 445; special tax bill, 401; un- 
dervaluation, 28. 

Tax Deeds, 401; adverse possession, 401. 

Tax Sale, 88, 113, 152, 376, 531; annullment, 113; validity, 
376. 

Tax Titles, 28, 172. 

Telegraph Companies, 28, 68, 218, 238, 278, 358, 876, 420, 
446; cipher messages, 68; failure to deliver mes- 
sage, 28. 

Tenancy in Common, 218, 358, 401, 484, 531. 

Tender, 113, 338; sufficiency, 338. 

Town, 278. 

Trade-name, 132, 318, 358; injunction, 132. 

Trespass, 28, 68, 88, 118, 298, 401; damages, 298; joint ac- 
tion, 28; measure of damages, 68. 

Trespass to Try Title, 113, 401, 446, 531. 

Trial, 48, 68, 118, 199, 298, 338, 401, 446, 464, 484, 531; instruc- 
tions, 113, 401, 464, 484; jury, 118; remarks of counsel, 
68; separation of jury, 531; tender of issues, 464. 

Trust and Trustee, 68, 88, 113, 132, 152, 172, 199, 215, 238, 
278, 318, 338, 358, 376, 401, 446, 484, 504, 531; acceptance, 
401; charitable trust, 48; construction, 152; enforce- 
ment, 48; following trust funds, 172; implied trust, 
446; powers of trustee, 376; resulting trust, 88, 132, 
200, 376, 484, 504; statute of frauds, 484. 

Trust Deed, 258, 484. 

Usury, 114, 132, 152, 218, 238, 258, 278, 358, 464, 484, 504, 531; 
commissions, 484; compound interest, 484; confliet 
of laws, 464; set-off, 278; what constitutes, 132. 






















































546 CENTRAL LAW JOURNAL. 


No. 26 











Vendor and Purchaser, 28, 48, 114, 172, 200, 258, 318, 358, 
401, 420, 446, 464, 484, 504,531; bona fide purchaser, 402; 
contract of sale, 28; mortgage, 42"; part perform- 
ance, 464; rescission of contract, 48; specific per- 
formance, 114. 

Vendor’s Lien, 88, 152, 238, 318, 338, 531; foreclosure, 88, 
152. 

Venue, 68. 

Verdict, 235. 

Warehouseman, 48, 376, 484. 

Water Companies, 28. _ 

Waters, 114, 132, 172, 200, 238, 258, 298, 318, 876, 402, 420, 446, 
464, 484,532; appropriation, 200; irrigation, 114, 172, 
258, 464, 582; navigable water, 402; riparian rights, 
446, 532; surface water, 132. 

Will, 28, 48, 68, 88, 114, 182, 152, 200, 218, 238, 258, 278, 279, 318, 
838, 858, 376, 402, 420, 446, 464, 484, 504, 532; absolute be- 
quest, 318; absolute devise, 218; bequest, 88, 152, 358; 
charitable bequest, 420, 464; conditional legacy, 68; 





conditions, 28; contest, 48; contingent remainder 
200; descent and distribution, 132; description, 182, 
402; devise, 32, 52, 48, 114, 238, 278, 358, 504; 
distribution of lands, 132; evidence, 200; exe. 
cution, 48; foreign ,will, 338; interlineation, 
446; life estate, 68; nature of estate, 152, 200, 238, 318, 
357, 420; olographic will, 402; power, 402; precatory 
trust, 48; presumption, 258; probate, 200, 446; resid. 
uary devise, 278; rights of devisees, 484; rule in 
Shelley’s case, 338; specific legacies, 132; testament- 
ary capacity, 376; testamentary powers, 48, 68; un. 
due influence, 358; validity, 218; vested remainder, 
28, 68, 446; vesting of title, 402. 

Witness, 28, 114, 182, 152, 172, 200, 238, 278, 318, 338, 358, 376, 
446, 504, 582; commitment, 172; competency, 376; cor- 
roboration, 376; husband and wife, 504; impeach- 
ment, 114, 152, 238, 818, 338, 358, 446; privilege, 132, 278; 
revocation, 114; transactions with decedent, 20, 

76, 446, 532. 
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